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Consultation questionnaire form

This form is designed to be completed electronically—in MS Word. Please save it locally before and after completing it. 
Question 1
Do you agree with our analysis of the benefits that would flow from an increase in our in-house fining powers around the areas of efficiency and proportionality, consistency and fairness and regulatory arbitrage?
	The Birmingham Law Society ("BLS") considers that the analysis of the benefits and the supporting data is flawed.
The SRA has not yet fined an ABS as a result of an internal investigation.  It has no experience of disciplining ABSs upon which to base its wide ranging conclusions.  So any comparison of the timing and the costs of dealing with a traditional law firm as opposed to an ABS is not based on any data whatsoever.  All the SRA relies upon is  a stautory maximum fining power available to it for ABSs under the Legal Services Act and its experience of dealing with traditional law firms.
Whilst any savings in costs would be judged as sensible it is considered that the analysis (in particular the assertion at paragraph 23) and the working example to be found at Appendix 1 exaggerate the potential for saving.  The problem, as identified above, is that there are no data available for the treatment of breaches by ABSs so that the costs that might be saved on an adjudication is at best speculative.  Indeed, until there have been a number of adjudications involving ABSs, no real picture will emerge.

The SRA has also ignored the cost of investigating alleged breaches which is invariably a time consuming and expensive exercise.  At Appendix 2 the times shown relate only from the time of referral to the decision of the SDT.  For present purposes a better comparison to discover the true cost would be to take the time-line for both a traditional firm and an ABS from the commencement of the investigation through to its conclusion.  
Until such an exercise is carried out based upon ABSs (for which there are no data so far) and upon traditional law firms, one cannot identify whether or not savings would be achieved.  The SRA has started with a conclusion i.e. that it wants higher fining powers for traditional law firms and then sought to locate evidence, which are both weak and theoretical, to justify its conclusion. This is not a proper forensic or/scientific approach to such an exercise of such impotance to the regulated community.



Question 2
Do you have any other views about the issues or risks that might flow from an increase in our in-house fining powers?
	 There is an inherent problem arising from the different burden of proof required to establish liability in the SDT (criminal) and the SRA (civil).  It is not beyond the bounds of possibility that if the fining powers are raised there will be an increasingly large body of adjudication decisions where the issues will never have been properly and fully tested to the level required by the SDT.  Also these adjudication decisions, although published on the SRA website, will not have the same level of detailed facts of the case and the arguments raised by both the SRA and the respondents as would be the case in an SDT published judgment to enable these decisions to be relied on as precedents.
This raises an important issue of confidence. The decisions of the SDT are respected because of its objectivity.  Can the profession trust a body which is the investigator, the prosecutor and the judge in its own court?   Where is the independent objective scrutiny which the SDT provides if the vast majority of breaches are to be dealt with in-house to a different level of proof?  It is acknowledged that there is a separation between the investigation arm of the SRA from the prosecution.  Nevertheless it is difficult to overcome the natural suspicion that will exist of, at best, a tendency to give undue weight to the investigator's recommendations or, at worst, that there has been collusion.  It can be argued that there is nothing new here as the SRA (and its predecessors) has exercised this power since 1974.  The difference is that the increase would potentially encompass the majority of more serious/significant cases which currently go before the SDT for scrutiny.
It is conceded that the right of appeal from an adjudicator's decision to the Adjudication Panel to some extent meets this criticism.  However, the composition of the Panel is not fully independent and separate from the SRA and also continues to work to the the civil standard of proof. 

A further risk concerning the body of 'precedent' and the publication of outcomes is that it is entirely foreseeable that given the option of a contested hearing before the SDT and a relatively cheaper option of a compromise through adjudication, firms will opt to 'buy-off' the risk even if there is an arguable case to be put. 



Question 3
We are keen to hear the views of our stakeholders on possible increases of
a) up to £10,000; 
b) up to £50,000 
c) up to £100,000; or 
d) do you have views on any other potential increase bands?
	 BLS would like to see a cautious approach adopted in the light of the risks identified above.  Accordingly option (a) is favoured.


Question 4
Do you agree that we should explore increasing our ability to agree higher fines with those we regulate? Do you have any views on whether this figure should be capped to say, £1 million or should be unlimited? 
	No.  The profession is incredibly diverse: magic circle firms to sole practitioners operating in a landscape covering all areas of contentious business through to specialist areas of law in which litigation skills play no part.  

It is important that there is equality in arms between the SRA and those it regulates.  The SRA does make mistakes.  It is not infallible and it is certainly not independent.  It investigates i.e. gathers evidence and prosecutes all within the same organisation.  The SDT provides a useful safety net for the regulated community.  It is not enough to state that there is an appeal from the SRA to the SDT.  The threat of a case being subject to the scrutiny of the SDT at first instance is often sufficient to concentrate the SRA's mind on the evidence and the allegations that should be properly brought in any particular case.  The SRA will often instruct external solicitors and/or counsel to assist in this regard.  Without this SDT safety net at first instance there is no protection for the smaller unrepresented individual solicitor or small firm against any excesses of the SRA.  The only protection is to seek independent advice to argue the case against the SRA but not all can afford this.
A large commercial law firm will be in a much stronger position to negotiate and/or argue its case and resist any pressure to accept a higher fine.  In contrast a small firm in similar circumstances would be far less likely to be able to represent itself adequately without, at probably significant expense, seeking independent legal advice.  Small firms would have difficulty in affording representation and advice and may find themselves under an unacceptable level of pressure to accepts a 'deal'.  
Accordingly, even though the power might at first be an attractive way of saving costs by removing still more cases from the SDT, BLS is convinced that it is a step too far and would disciminatory.

NB.  BLS is the largest provincial law society having a membership in excess of 3,500 with a make-up of practitioners in virtually all the largest provincial firms to those operating in small high street and niche firms.



Question 5
Do you have any other views or comments on this consultation that you think we should consider?
	BLS does not support the argument for higher penalties for ABSs (paragraph 32). As the paper correctly points out, ABSs also come in all shapes and sizes.  The original fining powers of ABSs of £250m for firms and £50m for individuals introduced by the Legal Services Act 2007 were based on significant fining powers of the Financial Services Authority available to fine banks and other large financial institutions and bear no relation to the reality of the legal services market.


Question 6
Do you consider that an increase in our fining powers is likely to have a negative impact upon a specific section of the legal service market and in particular a specific equality strand?
	No, provided firstly, that option (a) is adopted  and secondly, and this is vitally important, that the results are carefully monitored and reviewed.  The results should also be published to the regulated community on an annual basis.

Were one of the higher fining options chosen and/or the power to negotiate increased penalties (with or without a cap) adopted, the BLS considers that there is a risk that smaller firms (and especially BME firms) would suffer disproportionately.



Thank you for completing the Consultation questionnaire form. 

Please save a copy of the completed form. 

Please return it, along with your completed About you form, as an email attachment to consultation@sra.org.uk, by 7 February  2014.

Alternatively, print the completed form and submit it by post, along with a printed copy of your About you form, to 
c/o Carol Westrop, Head of Legal Policy
Solicitors Regulation Authority
The Cube
199 Wharfside Street
Birmingham

BN1 1RN

For alternative formats, email contactcentre@sra.org.uk or telephone 0870 606 2555.
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