Whistleblowing Commission:  Consultation by Public Concern at Work
Answers of the Birmingham Law Society Employment Law Committee: 
Q1
How can we embed good practice whistleblowing arrangements in all sectors of the UK ? For example, should they be mandatory ?

In principle and given that there have been many recent incidents of whistleblowing which have highlighted serious issues particularly in the public sector employers should be encouraged to implement a policy but on a voluntary basis. Key features of the policy should include details of who will be covered by the policy, brief description of what constitutes whistleblowing, information on how a person covered by the policy can make a compliant and a guide regarding the confidentiality of any disclosure, details on when it might be appropriate to make an external disclosure, information regarding the protection and support for whistle-blowers with contact details of the internal officers with responsibility for whistleblowing complaints together with details of any external body who can be contacted with regard to a formal complaint. 

Employers could provide training on the whistleblowing policy training as part of the staff induction in the same way that diversity and health and safety training is provided. 
Q2
Do you think there should be financial or other rewards for whistleblowers ? what are the advantages and disadvantages ? How would the rewards be funded ? And what about non – financial wrongdoing ? 

By offering financial reward this may serve to motivate people to make a disclosure. However to avoid any spurious allegations rewards should only be given if the investigating body is satisfied that the disclosure has uncovered genuine malpractice. On that’s basis any suggestion that there should be a financial or other rewards for whistleblowers is rejected. Employees are protected under the Employment Rights Act in the event that they suffer a detriment as a consequence of the disclosure which provides for recovery of pecuniary losses. 

Advantages –       encourages individuals to highlight malpractice 

· If payment is made to whistleblowers by employer will serve to act as a further sanction

Disadvantages –
conversely if the employer has to pay a reward to the employee may attempt to pay off whistleblower as early stages rather than have whistleblower continue with compliant 
· Risk that the whistleblower will be motivated by financial gain

· Result in increase in allegations, time and cost to business of investigation which could cause detriment to the business and reputation if allegations prove to be unfounded.

Q3
Do you think that PIDA is working ? are there any ways in which it can be simplified or improved ? 
It can be simplified by applying to all categories of workers at any level. 

In respect of potential improvement it would assist workers who are unsure whether the information they have is tantamount to a whistleblowing disclosure under one of the six types of relevant wrongdoing if workers had access to an independent confidential line set up by the government as with the H & S Exec with a remit to screen calls from employees who are unsure as to whether the information they have meets the criteria. This should be a confidential line with no immediate detriment to the employer.    


Q4
Should wrongdoing be more broadly defined within PIDA ?  Are there any other categories which should be added ?


Yes


No 

Q5
Do the Governments amendments to the public interest test and to good faith achieve a fair balance between employer and employee interests ?

No. There is significant concern regarding the removal of the element of good faith and what exactly could be defined as in the public interest. 
Q6
Should there be a broader, more flexible definition of worker within PIDA to deal with the many different types of worker and working arrangements ? Are there any categories of persons not now covered that ought to be ?
The current categories of protected groups include a wide range of individuals to include homeworker, non employee undergoing training or work experience, self employed persons, doctors, dentists etc, agency workers and now police officers. Most recently contractors have been included in category of protected workers.  

The armed forces should be included with disclosures made to via an internal route rather than to the existing prescribed persons given the nature of the issues of national security.
Q7 
Should a worker who has been wrongly identified as having made a protected disclosure be entitled to a claim under PIDA ? 

Yes. Subject to the rules of evidence awarded a sum equivalent to an injury to feelings award.

Q8
Should a job applicant be entitled to claim against a prospective employer if refused employment because of a previous protected disclosure ?  

Yes. In the same way as protected under the Equality Act.

Q9
Should there be a broader, more flexible definition of prescribed persons within PIDA ? Are there any types od prescribed persons not now covered that ought to be ?


Yes 

There are currently approximately 30 organisations listed as prescribed persons. If the list was to be extended it may include professional persons or figures or authority to whom an individual may turn to for advice ; MP’s, doctors, solicitors, members of the clergy.

The police are often provided with information which could form the basis of a criminal offence. The police should therefore be included on the list of prescribed persons.  

Q10
Should there be different protection for those who go to the media


Yes , there should be less protection 

There are an adequate number of professional bodies who act as independent confidential advisors. In going to the media this has the effect of causing significant and often irreparable damage if the allegation is unfounded.

If there are any changes to be made with regard to whistleblowers disclosures to the media the whistleblowers should be debarred from receiving any financial reward if they go to the media first without exhausting all other prescribed persons.  
Q11
Should the causation test for unfair dismissal be the same as the test for detriment in whistleblowing cases?

A worker who suffers a detriment but is not dismissed should be entitled to the same protection as a worker who is dismissed for making a protected disclosure, so the causation test should be the same.
Q12
Should a worker be able to obtain interim relief in detriment claims?

A worker who suffers a detriment should not be able to obtain interim relief as we do not see how this could practically work in practice.
Q13
Is the protection related to gagging clauses in section 43J PIDA clear enough? Are people appropriately advised about this aspect of compromise agreements?

Workers should be appropriately advised about the difference between settling employment claims and still allowing workers to whistleblow after their employment has terminated. It is difficult to assess in practice if legal advisors in compromise/settlement agreements are clear in their advice on this issue. Workers however should be allowed to settle whistleblowing claims through Compromise Agreements.


We suggest there should be a standard clause in all compromise agreements that a worker can still raise protected disclosures (or new protected disclosures if the original protected disclosures have been compromised) after the date of compromise/settlement agreement.
Q14
Should regulators take an interest in the whistleblowing arrangements of the organisations they regulate? Do they make adequate use of information brought to them via whistleblowing? Should regulators do more to protect whistleblowers?
In order for whistleblowing to be taken seriously the regulatory body should take an interest in the organisations they regulate.
It is difficult to comment if and how regulatory bodies have made adequate use of the information brought to them through whistleblowing. 

Whilst fining or issuing penalties may act as a deterrent to regulatory bodies and ensure they make more active use of whistleblowing information, how to set such fines and penalties may be difficult. 
Q15
Should the UK set up a whistleblowing ombudsman service? If yes, what could this look like (an ombudsman for each sector or an overarching ombudsman)?


We prefer the idea of a whistleblowing ombudsman, who is an overarching ombudsman to oversee how regulators react to the whistleblowing information, monitor progression of those disclosures and the treatment of the whistleblower if still in the workplace. however the practical difficulty we foresee is having to regulate/monitor the very different whistleblowing issues that arise in the public and private sector meaning could the same ombudsman realistically deal with both sectors? We would also need more detail as to the powers and role of the ombudsman.
Q16
Should there be specialist tribunals or specialised judges for PIDA claims?


As a committee compromising of employment barristers and solicitors we are not aware of Employment Tribunal judges being unable to deal with complex or lengthy PIDA claims. We are therefore not in favour of specialist PIDA Judges.
However we are in favour of non-legal members sitting with the Employment Judge for all detriment claims.

Q17
Should there be a open register of PIDA claims?
No.
Q18 
Should the referral of PIDA claims to a regulator be mandatory?
The referral of PIDA claims to a regulator should not be mandatory but up to the discretion of the Employment Tribunal Judge to be made at any time from issue to the full hearing.
Q19
Should PIDA claims be exempt from employment tribunal fees?

We do not believe PIDA claims should be exempt from Tribunal fees.
Q20
Should the Employment Tribunal have the power to make recommendations and levy fines in PIDA claims? If so, how?
The Employment Tribunal should have the power to make recommendations but not fines. If the Employment Tribunal can refer the matters to the appropriate regulatory or the criminal Authority then that body could issue the appropriate fine.


Recommendations could be:-

(1) Training 

(2) Implement whistleblowing policy/procedures

(3) Refer matter to whistleblowing ombudsman to monitor the employer for a period of time to ensure (1) and (2) and general behaviour

Q21
Should the ET have the power to refer regulatory or criminal matters to the appropriate authority(ies)?

Yes.
Q22
Please let us know if you have any other comments about whistleblowing or the consultation itself. The Commission would be very interested if you have any positive examples of where whistleblowing has worked well from the perspective of the whistleblower or the organisation receiving the whistleblowing report. 

No comment 
