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The Whistleblowing Framework – Call for Evidence: Response form 

A copy of the consultation document can be found at:

https://www.gov.uk/government/publications/

You can complete your response online through Survey Monkey:

https://www.surveymonkey.com/s/BP8DCBM
Alternatively, you can email, post or fax this completed response form to at the Department for Business, Innovation and Skills (BIS)


Email: whistleblowingcallforevidence@bis.gsi.gov.uk
Postal Address:

Shelley Torey
3rd Floor Abbey 1
Department for Business, Innovation and Skills

1Victoria Street

London SW1H 0ET

Tel:  0207-215  1807
Fax: 0207-215 6414

The Department may, in accordance with the Code of Practice on Access to Government Information, make available, on public request, individual responses.

The closing date for this consultation is: 1 November 2013

Your details
Name: Martin Allsopp, President
Organisation (if applicable): Birmingham Law Society     
Address: 43 Temple Row, Birmingham, B2 5LS
Telephone: 

Fax: 
Please tick the boxes below that best describe you as a respondent to this consultation.

 FORMCHECKBOX 

Business representative organisation/trade body

 FORMCHECKBOX 

Central government

 FORMCHECKBOX 

Charity or social enterprise

 FORMCHECKBOX 

Individual

 FORMCHECKBOX 

Large business ( over 250 staff)

 FORMCHECKBOX 

Legal representative

 FORMCHECKBOX 

Local government

 FORMCHECKBOX 

Medium business (50 to 250 staff)

 FORMCHECKBOX 

Micro business (up to 9 staff)

 FORMCHECKBOX 

Small business (10 to 49 staff)

 FORMCHECKBOX 

Trade union or staff association
 FORMCHECKBOX 

Other (please describe) Local law society
	Section 1
	Categories of disclosure which qualify for protection


Question 1:  Are these categories sufficient to capture all potential instances of wrongdoing that may require public disclosure?  

Yes  FORMCHECKBOX 
      No  FORMCHECKBOX 

Question 2:  If no, what additional categories should there be?  Please provide any relevant evidence to support this.

Although “breach of a legal obligation” is a very wide provision, it has the potential to exclude breach of a non-statutory Code of Practice or (self) regulatory framework, a breach of which may fall outside of the present scope of the legislation, yet its disclosure may well be in the public interest.  It may also exclude practices that are technically legal (i.e. there is no breach or no reasonable belief in breach) but it may be in the public interest for such activity to be subject to public scrutiny –e.g. in recent times there has been much public debate about aggressive tax avoidance schemes operated by multinational companies - an employee knowing that such activity is not illegal but who “blows the whistle” about such activities on “ethical” grounds would not be afforded any protection under the legislation. However, there is some concern that widening the scope of protected disclosure may lead to an increase in frivolous or unmeritorious allegations.   

	Section 2
	Methods of disclosure


Question 3: Do these methods of disclosure affect whether a whistleblower might expose wrongdoing?


Yes  FORMCHECKBOX 
      No  FORMCHECKBOX 
 

Question 4:  If yes, how (or why)? 


The focus of the legislation is to require disclosure principally to the employer, which inherently causes the potential whistleblower to consider how it will affect their own employment, career and livelihood. Any whistleblower taking any advice will be informed that the legal framework protecting them from detriment and dismissal is complex, and uncertain. These factors will be a disincentive to individuals making protected disclosures. 

Furthermore, it is still the case that the Police are not a “prescribed person” within the meaning of section 43F Employment Rights Act 1996, and therefore a disclosure of suspected criminal activity to the police will not necessarily protect the employee, unless s/he can satisfy the additional requirements in section 43G(2) – e.g. that s/he reasonably believes that s/he will suffer a detriment if s/he disclosed to his/her employer, or there being no prescribed person, that s/he reasonably believes that evidence is likely to be concealed or destroyed.     

Question 5:  Do these conditions deter whistleblowers from exposing wrongdoing?

Yes  FORMCHECKBOX 
      No  FORMCHECKBOX 
 

Question 6: If yes, how (or why)?

See response to Question 4 above

Question 7: Do these conditions encourage whistleblowers to expose wrongdoing?

Yes  FORMCHECKBOX 
      No  FORMCHECKBOX 
 

Question 8:  If yes, how (or why)?

     
Question 9:  How clear and understandable are the conditions that need to be met to ensure that the disclosure is protected?


The law (sections 43A to 43H ERA 1996) is complex, setting out different thresholds that need to be met for disclosure to different persons. As mentioned above, a common misconception is that an employee reporting concerns about potential criminal activity to the police will be protected, but in fact, they would need to satisfy a more stringent test than if they reported matters to their employer. 

Interpretation of the legislation by courts and tribunals has added to the complexity and lack of certainty as to what amounts to a “qualifying disclosure” within the meaning of the Employment Rights Act 1996. Although recent amendment to the legislation has removed the hurdle of “good faith”, it has still not addressed issues arising from the distinction in case law of a mere “assertion/grievance” as opposed to “disclosure of information” – see Cavendish Munro Professional Risks Management Ltd v Geduld [2010] IRLR 38 and cases following this decision such as Goode v Marks and Spencer plc (2010) UKEAT/0442/09/DM - and has introduced further uncertainty by introducing an undefined concept of being in the “public interest” – e.g. Would a complaint by a nurse that a ward manager was racially harassing him also amount to disclosure “in the public interest” by virtue of the fact that the ward manager’s role is inherently involved in the delivery of healthcare to patients, and a hospital should not expose patients to such risk?

Question 10: If you have answered yes to questions 3, 5 and 7, please provide any evidence you have to support your response.

It is now common in employment tribunal litigation for employers to challenge the validity of the disclosure on the basis that there is no “disclosure” at all but a mere “assertion or grievance”. Just a couple of examples highlight the point:

E.g. In a case where an educational psychologist (“EP”) was subject to a disciplinary investigation relating to alleged inappropriate comments made to a child, the EP alleged during the investigation that she had told senior managers that matters should be reported to the LADO (Local Authority Designated Officer) due to safeguarding issues relating to the same child, but senior managers had failed to do so – this alleged protected disclosure was defended by the employer on the basis that it was no more than a grievance about the disciplinary investigation and was not a disclosure of information. 

E.g. In financial services, an employee on commission for introducing leads, complained that he was not generating sufficient commission because his leads were being mis-sold financial products by inexperienced sales staff – this alleged protected disclosure was defended by the employer on the basis that it was no more than a grievance about commission and was not a disclosure of information.  

Question 11: What changes, if any, do you think are needed to the qualification conditions?

“Prescribed persons” should include the Police. 

Simplification of the legislation in defining the different thresholds that need to be met to make disclosure to different persons. 

Clarity on what amounts to a disclosure in contrast to a non-qualifying assertion or grievance. 

	Section 3
	Prescribed persons (I)


Question 12:  Should this system be amended, to one where the prescribed person/body list can be updated by the Secretary of State without the need for a statutory instrument? 

Yes  FORMCHECKBOX 
      No  FORMCHECKBOX 

Question 13: Do you foresee any problems with a system where the prescribed/person body list can be updated by the Secretary of State?


Yes  FORMCHECKBOX 
      No  FORMCHECKBOX 
 

Question 14:  If yes, please explain why.

     
Question 15:  Are there any other ways to accurately reflect prescribed persons/bodies? (For example, a general description with general characteristics which a prescribed person/body can be recognised by)
     
	Section 4
	Prescribed persons (II)


Question 16:  Should the referral of whistleblowing claims to prescribed persons/bodies be made mandatory? 

Yes  FORMCHECKBOX 
      No  FORMCHECKBOX 

Question 17: If yes, please provide any evidence you have to demonstrate that this could support the regulators’ role.

If the employee is alleging that it is a genuine protected disclosure, s/he cannot then have any real validity in withholding consent (as they can do now) that matters should be cascaded to other bodies. Equally there is concern that if all allegations are referred to prescribed persons, the ET will have to judge who the prescribed person should be, and/or that it would lead potentially to a flood of referrals to the wrong bodies, who could then ignore the referral. 

One way to mitigate that risk is for the ET to be given a power to summon a designated officer of any prescribed person to state whether any such referral falls within its remit.

There is also concern as to the timing of any such referral. In our view, the decision to refer, except in very unusual circumstances, should only be made once a claim has been concluded (either through final determination at hearing or other form of disposal, such as settlement).   

Question 18: What should the prescribed person/body do with the information once received?

. 
It is entirely a matter for the regulatory body concerned and the nature of the matters disclosed. In some cases, this could mean a full blown investigation. In others, if could just become part of data for monitoring purposes. As a result, it would be too onerous to place a burden on regulators (and consequently employers) for the regulator to have to investigate all disclosures received. 

Question 19: Should prescribed persons/bodies be under a reasonable obligation to investigate all disclosures they receive?  


Yes  FORMCHECKBOX 
      No  FORMCHECKBOX 

	Section 5
	Definition of a worker


Question 20:  Does the current definition of worker exclude any group that may have need of the protections afforded to whistleblowers?


Yes  FORMCHECKBOX 
      No  FORMCHECKBOX 

Question 21: If yes, what groups are these?


Recently, the courts have determined that “volunteers” do not fall within scope of the Equality Act 2010. It is unlikely that “volunteers” will fall within scope of definition of worker for the purposes of protected disclosure. However, “volunteers” work in many sectors where they may be in contact with vulnerable individuals, e.g. a voluntary carer working for a charity providing social care to older persons. In order to promote safeguarding, it would be entirely appropriate for such volunteers to be afforded protection if they make a protected disclosure.

Perhaps, a restricted right should be introduced to give protection in such limited circumstances.    

Question 22: Please provide any evidence to demonstrate these groups require protection.


     
	Section 6
	Job applicants


Question 23: What impact does whistleblowing have on the individual’s future employment, eg if there are issues around ‘blacklisting’ or other treatment?


Anecdotally, many whistle-blowers feel that they have to change employer after making a protected disclosure, particularly in serious cases where external investigations and prosecutions have occurred. This is so, even if there has been no detriment or dismissal. 

Whistle-blowers who work in niche or specialist fields, where the labour market is limited, are more likely to be at risk of finding it difficult to find alternative work in the same sector, as they may be perceived as “trouble makers”. 

As there is no general legal obligation for an employer to provide a reference, a whistleblower may find it difficult to secure alternative employment once s/he is looking for employment if the employer is reluctant or otherwise refuses to provide any reference. For most (if not all) public sector jobs, a lack of a reference would be fatal to any application for a job. The difficulties faced by employees in this area is highlighted in the analogous situatuation of a refusal to provide a reference because an individual has brought a discrimination claim – see the House of Lords case of Khan v Chief Constable of West Yorkshire Police [2001] IRLR 803 – in that case, the House of Lords held that the refusal was not unlawful victimisation.

The recent revision of the law to remove the “good faith” element, may now lead to the unintended consequence that a reference stating that the employee “made a protected disclosure in bad faith and so was dismissed” would be not be capable of being challenged on the grounds of negligence/misrepresentation, and would obviously make any such job applicant unattractive to a prospective employer.     
Question 24: Please provide any relevant evidence to confirm whether these practices are taking place.
     
	Section 7
	Financial incentives


Question 25:  Would a system of financial incentives be appropriate in the UK whistleblowing framework?

Yes  FORMCHECKBOX 
      No  FORMCHECKBOX 

Question 26:  If yes, what evidence (if any) can you provide to suggest that financial incentives would have a positive or negative impact on exposing wrong doing?

There is some concern that this may result in a flood of bogus or frivolous disclosures, as the experience of contributors to this response is that there are many cases where protected disclosure is alleged in the self interest of the employee making the purported disclosure, and may not necessarily have any credibility. 

Although it is not suggested that the US model would be appropriate here, there may be some scope for certain regulators to offer “rewards” for any employee coming forward with information that assists with the regulator’s function or any particular investigation, analogous to how the police sometimes offer “rewards” for witnesses coming forward in an investigation. Any such reward would not then be set off against any award for loss of earnings as a result of detriment or dismissal.  

E.g. A social care regulator wishes take proactive steps to drive up standards in nursing homes by focussing resources to investigate poor standards in such homes. It might wish to publicise that it would offer a “reward of £10,000” to any employee who makes a disclosure that leads to a successful prosecution – the whistleblower will be protected through the protected disclosure provisions but also be able to benefit financially from taking the step of making a protected disclosure. This will enable regulators to focus proactively on certain investigations and encourage witnesses to come forward.     

Question 27:  If no, what evidence (if any) can you provide to suggest that financial incentives would have a positive or negative impact on exposing wrong doing?

     
Question 28:  Where are financial incentives used as an effective measure to prevent wrongdoing / illegal activity? For example, in certain industries.
     
	Section 8
	Non-statutory measures


Question 29:  How would the introduction of non-statutory measures make a difference? 

.
A non-statutory Code of Practice would be a welcome development as it would assist both employers and workers to understand this complex legislative regime. 

Question 30:  What types of non-statutory measures could Government consider to support the statutory framework?

     
	Section 9
	Further evidence


Question 31:  Please provide any further evidence in support of any issues you feel should be reflected through this call for evidence but have not been captured in the main document.

     
Question 32:  Please provide any case studies of situations where a whistleblower has had a positive outcome with their employer after blowing the whistle.
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