Birmingham Law Society Response to Fourth Consultation on QASA 
The Birmingham Law Society represents solicitors working in the Midlands area.  The Society is responding to the fourth consultation on the development of Quality Assurance Scheme for Advocates (QASA).

This response is submitted having had site of the response submitted on behalf of the Law Society.  We confirm that we agree with the arguments put forward by the Law Society.  
The Birmingham Law Society accepts that in principle the quality of delivery advocacy services is appropriate. However there are too many factors and variable to be taken in to consideration in assessing levels of advocacy services that the proposed scheme requiring specified factors to be considered may well become a tick box exercise which ultimately fails to provide an objective assessment of such skills. 
The Scheme’s reliance upon judicial evaluations is likely to cause immense difficulties. The defence advocate who knows that he is being assessed by the trial judge may not feel he is able to challenge the judge on particular matters for fear of being marked down in his assessment.  Equally if there are more than one advocate that the trial judge is assessing, it may not be possible for the Judge to devote as much attention to the factors he has to consider in each case whilst at the same time keeping a full note of the evidence being presented, assessing such evidence to be able to sum up at the end to the jury and ensuring that the trial process is fair to the defendant. In our view if there is to be assessment then it should be carried out by an independent assessor. The objective is to assess the advocacy skills of an advocate. His knowledge of the law can be readily tested by examination and his advocacy abilities tested in a specifically prepared course which ensures he acquires the knowledge relevant to the level he wishes to practice at without being put to the test in the course of an actual trial. The judges would of course continue to have the right to report any particularly bad advocates to the regulator should the need arise as they presently are able to do. 

1. Q1: Are there any practical difficulties that arise from the proposal to allow advocates 12 months in which to obtain the requisite number of judicial evaluations to enter and achieve full accreditation within the Scheme? Would these difficulties be addressed by allowing a longer period of time, for example 18 months, in which to achieve the necessary judicial evaluations to enter the Scheme? 
We share the concerns that there may be insufficient number of cases available for the number of advocates wishing to be assessed for accreditation.  The assessment of the ability of an advocate should be handed to an independent assessor or body.  If the present Scheme is to continue we agree longer times should be allowed: Level 2 - 18 months, Level 3 - 24 months, and Level 4 - 36 months.  We also agree that In view of the statistics now available the requirement should be of one case to be assessed per candidate.  There should be a requirement that the candidate produce evidence that he or she has attended the relevant specified course for the level of advocacy he or she wishes to undertake. 
2.  Q2: Are there any difficulties that arise from the revised proposals for the accreditation of Level 2 advocates? 
Most solicitor advocates who appear as Level 2 advocates would already have handled cases of lesser offences of theft, deceptions or handling stolen goods, section 47 assault, burglary, less serious drugs offences, lesser offences involving violence or damage, straightforward robberies, non fatal road traffic offences, or minor sexual offences. In achieving their higher rights accreditation, they will have demonstrated sufficient ability to be able to practice at this level.  In our view there is no need for a judicial evaluation at this level.  We support the point that the critical stage of any offence is at the start of the investigation.  At the police station a solicitor advises the suspect on all aspects of the case.  At this level there is no need to impose a stricter judicial evaluation process. 
3.  Q3: Are there any practical issues that arise from client notification?
We believe that advocates should be trusted to ensure that they do not take on cases which are beyond their capacity. There is no need for such client notification.  Where the advocate has acted beyond his capacity he will have the Judge to contend with who will have the ability to report him to the regulator. Any repeated notification in this respect would be something which the regulator would look at when the advocate seeks reaccreditation. 
4. Q4: Are there any practical problems that arise from the starting categorisation of Youth Court work at level 1? 
None that we can see. We agree that Level 1 is enough for youth court.  
5.  Q5: Do you foresee any practical problems with a phased implementation?
We do not see a problem with a phased implementation.  

6. Q6: Do you foresee any practical problems arising from the process of determining the level of the case? If so, please explain how you think the problems could be overcome. 
We do see practical problems in the process of determining the level of case.  By having four different levels the process is made unnecessarily complicated. Levels 1 and 2 should be merged and levels 3 and 4 should be looked at again to see which of the level 3 cases may be dealt with in level 2. The rest of the cases will then be the most serious cases in the highest level. The complexity of the case can be determined by looking at the level of judge who will hear the case.  

7.  Q7: Do you agree that the offences/hearings listed in the table have been allocated to the appropriate level? Are there any offences/hearings which you believe should be added, and if so, what are they and which level do you think they should be allocated to? 
See reply to Q6 above.  We agree they have been improved. 
8.  Q8: Is the wording used in the Levels table sufficient to distinguish between those occasions when an offence might be e.g. Level 2 and those when it might be e.g. Level 3? Do you find the example helpful? Would it be useful to include similar examples within the Levels guidance? 
It is more complicated to divide the levels into four categories.  Two categories would be simpler.  For instance child abuse cases and serious sexual offences in Level 3 should be moved to Level 4 category.  The remainder of Level 3 should be moved to Level 2. Rather than adding in another tier of checklists to determine different categories of cases the process should be kept simpler. With the advocate having to keep in mind the different categories for the purposes of sentencing guidelines and for the purposes of billing, another category system is likely to cause confusion.  

9.  Q9: Do you foresee any practical problems with this proposal, particularly in relation to availability of advocates, arising in relation to Level 4 cases? In particular, are there any Level 4 non-trial hearings that a Level 2 advocate should be able to undertake? If so, which ones? 
If only Level 3 advocates are allowed to cover first two hearings in a murder case this is likely to reduce the number of advocates available and increase cost. There should be no difficulty in a Level 2 advocate, under the guidance and supervision of a Level 4 advocate, undertaking Level 4 non trial hearings. In many cases by the time such hearings are conducted, issues have been clarified and there is close cooperation between the two advocates.  Therefore we agree that this should be possible. In many cases by the time such hearings are conducted, issues have been clarified and there is close cooperation between the two advocates.  Therefore we agree that this should be possible.

In respect of bail the defendant’s solicitor is far better equipped to make such an application because he or she would have had conduct of the case from the beginning of the police investigation and would best know the issues involved. From murder downwards, many solicitors have appeared and applied for & got bail in all manner of cases. It should not be necessary to be QASA grade 4 to make such applications. Similarly many solicitor advocates have appeared for defendants charged with s.18 wounding with intent, downwards when their clients have pleaded guilty & mitigated on their behalf. Again a high QASA grade 4 ought not to be necessary.

10.  Q10: Are there any other types of hearings that you think should be specifically addressed in the guidance? If so, which ones and how would you proposed they are dealt with? 
Proceeds of Crime hearings should be specifically addressed.  The consequences of such hearing can lead to substantial prison sentences.  They inevitably involve complicated legal arguments.  
11.  Q11: Are there any issues not addressed in the above guidance, or not addressed in sufficient detail, which you believe should be addressed? If so, please provide as much detail as possible. 
The statement of standards should be set out in the handbook.  It should not just be in the Criminal Advocacy Evaluation Form.  

12.  Q12: Do you have any other comments about the levels guidance, or practical suggestions as to how it can be improved or clarified? 
We agree allocating cases to levels is going to be difficult for practitioners. Especially at the start of the Scheme.  More guidance than that provided in paragraphs 4.18 and 4.21 would be beneficial. 
13.   Q13: Do you have any comments on the proposed modified entry arrangement for QCs? 
We confirm it is appropriate for some provision to be made for Queen’s Counsel who have taken silk recently, although their competency levels are going to be really high being in mind the training that they have undergone.

14.  Q14: Do you agree with the proposed approach to the assessment of competence?
We agree with the approach for assessment to take place once all the evidence is available.  We welcome the point that the Judiciary will not have the direct responsibility for an advocate’s ability to practice and that the responsibility for that decision is placed with the regulator.

15. Q15: Are there any other issues that you would like to see included within the review? Please give reasons for your response
We agree that the review should be kept as flexible as possible because the Scheme will throw up issues which will not have been anticipated.

16. Q16: Does the Handbook make the application of the Scheme easy to understand? If not, what changes should be made and why?
We agree that the handbook is comprehensive.

17.  Q17: Is there any additional guidance or information on the Scheme and its application that would be useful? 
Include the frequently asked questions for solicitors

18.  Q18: Do you have any comments on the Scheme Rules? 
In our view all advocates who appear in a court should be subject to the same rules. There is no reason why the SRA & Bar Council should not agree a set of rules governing all advocates. Further we agree the penalty should be spelt out in clear terms if for an advocate practices without the appropriate accreditation.

19.  Q19: Do you agree with the proposed definition of “criminal advocacy”? If not, what would you suggest as an alternative and why? 
We accept that the criminal advocacy definition is acceptable.

20.  Q20: Do you agree with the proposed approach to specialist practitioners? If not, what would you suggest as an alternative and why? 
We support the proposition that in certain circumstances the specialist practitioners should be allowed to undertake criminal advocacy without QASA accreditation.  The wider the pool of advocates available to members of the public, the better.

21.  Q21: Do you foresee any insurmountable practical problems with the application of the Scheme? If so, how would you suggest that the Scheme be revised?
Judicial assessments will cause considerable problems.  As an alternative, assessment centres should be considered.  The advocate should be given a choice: judicial assessment or attendance at an assessment centre.

22.  Q22: Do you have any comments on whether the potential adverse equality impacts identified in the draft EIAs will be mitigated by the measures outlined? 
We agree that there will be fundamental problems as far as equality impact is concerned.  It will impact disproportionately on women and BAME solicitors. We agree that revisions to the scheme did alleviate part of the difficulties but the underlying issues remains
23.  Q23: Do you have any comments about any potential adverse impact on equality in relation to the proposals which form part of this consultation paper? 
We share the concern that QASA will impact disproportionately on women and BAME advocates.  .  

24.  Q24: Are there any other equality issues that you think that the regulators ought to consider? 
None at this stage.
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