1.
We would welcome the views on:
The content of the form;

Our intention that claimants should not be required to provide information on the EC form about the nature of the dispute.

Answer:


1.
Where a claimant chooses to have a representative (whether Trade Union, legal or other) it would be helpful if ACAS made contact with the representative initially; that will reduce the number of calls ACAS need to make, and is likely to get a more productive and considered response. The form should be amended to accommodate this provision.

2.
We understand the Government’s concerns on the scope of “prescribed information”. However a simple “tick box” list of claims would be helpful, provided the claimant is not prejudiced by misunderstanding or ticking the wrong boxes. In other words it is a mere fact of filing the EC form that entitles the claimant to issue a tribunal application, rather than identifying the type of claim with accuracy and particularity. (The Government will be wise to avoid the sort of satellite litigation that arose under the old statutory disciplinary and grievance procedures).
  3.
As an aside we consider it would be helpful for the EC form to include the best times to contact the Claimant if they have started a new role.
2.
We would welcome views on whether there are other jurisdictions where EC would not be appropriate, and the reasons for those views. 
Answer:

Most practitioners are unlikely to be familiar with Annex C and it is not apparent that there are any significant omissions therefrom.  

3.
We consider that the ECSO model is the right way forward. If you disagree, please tell us why.



Answer:


1.
We have reservations about the ECSO system. Firstly it creates a whole new category of ACAS employee who will need to be trained at the appropriate level. Secondly they are likely to be inexperienced and will take a good deal of time to develop practical expertise. There is also an indication in the documents (paragraph 3.8 in particular) that the ECSO will have to give advice to some extent about time limits and qualifying periods, the consequence said to be that some claimants may not take the matter further. That is all well and good if the advice is sound but as all practitioners know, the grounds for submitting a late application (“just and equitable” or “not reasonably practicable”) are less than straight forward, so need to be given by someone with a degree of experience.  


To that extent there is a strong argument for initial contact to be made by a conciliation officer and of course if a claimant indicates he wishes to conciliate, the first and second stage contacts can be combined. 

4.
We believe that ACAS should make reasonable attempts to contact the prospective claimant but that these attempts should not continue indefinitely.  We would welcome views on what users might regard as “reasonable attempts”, including whether there should be a maximum number of attempts and/or a specified period of time for the ECSO to attempt to contact the prospective claimant. Explain your response. 
Answer:

We agree with the proposition that ACAS should only make a reasonable attempts to contact the prospective claimant and that they should not continue indefinitely. “Reasonable attempts” would be no more than 3 attempts (whether by phone or email) over a period of not more than 14 days although there should be an “exceptional circumstances” provision to re-open conciliation if, for example, a claimant is ill, out of the country, or similar.  
5.
We would welcome your views on whether it is appropriate to apply the same constraints, in terms of time and attempts, to contacting the prospective respondent as that for the prospective claimant, or whether you consider a different approach is justified.  If so, please explain what this might be and your reasoning.

Answer:

There would seem to be no logical reason to apply any different constraints to respondents than applied to Claimants and therefore we would be happy with our answer to 4 above.

6.
We would welcome your views on whether you consider our approach to contacting the prospective respondents is the right one.  If not, please explain why.

Answer:

It is agreed that respondents will not want notice of all prospective claimants that contact ACAS and if the prospective claimant does not want to engage in EC, there may be little point notifying the respondent.  The respondent will still have the opportunity to engage and try to resolve matters if and when a claim is eventually presented to the tribunal.
7.
Do you consider there is any other information that should be included on the EC certificate?

Answer:

Given the complications that the process will add to the limitation period, it may be helpful for the EC form to contain by reference to a worked example how the limitation period now works and how the "stop the clock" provisions operate.
That will hopefully help to avoid any confusion and avoid the expense of satellite litigation.
8.
We would welcome any views on our proposed approach for handling prospective respondent EC requests.

Answer:

It does seem unnecessary to have a two stage process.  Firstly, that a respondent can request conciliation and then subsequently a Claimant can trigger the "stop the clock provisions" by sending in an EC form.  In reality, the second stage is likely to be used to "buy time" and will waste ACAS resources.  Would it not be simpler to have one stage only so that if the Respondent makes a request the "stop the clock" provisions work in the same way and essentially there is no difference than if the Claimant had requested the conciliation.
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