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CONSULTATION: zero hours employment contracts: Response form 

A copy of the Consultation: zero hours employment contracts can be found at:
 

https://www.gov.uk/government/consultations/ 


You can complete your response online through Survey Monkey
Alternatively, you can email, post or fax this completed response form to: 

Email: zerohourscontracts@bis.gsi.gov.uk
Postal Address:

Paula Lovitt MBE
Employment Status and Employment Contracts Team
3rd floor

Department for Business, Innovation and Skills

1Victoria Street

London SW1H 0ET

Tel:  0207-215 0123
Fax: 0207-215 6414

The Department may, in accordance with the Code of Practice on Access to Government Information, make available, on public request, individual responses.

The closing date for this consultation is: 13 March 2014

Confidentiality & Data Protection 

Please read this question carefully before you start responding to this consultation. The information you provide in response to this consultation, including personal information, may be subject to publication or release to other parties. If you do not want your response published or released then make sure you tick the appropriate box? 

 FORMCHECKBOX 
  Yes, I would like you to publish or release my response

 FORMCHECKBOX 
   No, I don’t want you to publish or release my response

If no you must give a reason      
Your details

Name:      
Organisation (if applicable): Birmingham Law Society
Address:   Cornwall Buildings, 45-51 Newhall Street, Birmingham B3 3QR     
Telephone:      

Fax:      
Please tick the boxes below that best describe you as a respondent to this consultation

 FORMCHECKBOX 

Business representative organisation/trade body


 FORMCHECKBOX 

Central government


 FORMCHECKBOX 

Charity or social enterprise


 FORMCHECKBOX 

Individual


 FORMCHECKBOX 

Large business (over 250 staff)


 FORMCHECKBOX 

Legal representative


 FORMCHECKBOX 

Local government


 FORMCHECKBOX 

Medium business (50 to 250 staff)


 FORMCHECKBOX 

Micro business (up to 9 staff)


 FORMCHECKBOX 

Small business (10 to 49 staff)


 FORMCHECKBOX 

Trade union or staff association

 FORMCHECKBOX 

Other (please describe)      
Confidentiality and disclosure of response

The Department may, in accordance with the Code of Practice on Access to Government Information, make available, on public request, individual responses. If you wish your response to remain confidential you must provide a reason. Do you agree for your response to be published or disclosed if requested?

 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No
  

Addressing exclusivity

Question 1


Are there circumstances in which it is justifiable to include an exclusivity clause in a zero hours contract? If you answer yes, please describe the circumstances that justify such a clause. 


 FORMCHECKBOX 
 Yes 

 FORMCHECKBOX 
 No



 FORMCHECKBOX 
 Not sure

Please explain your response: Theoretically yes, for example, as suggested in the consultation document, where an employer has a legitimate concern such as the confidentiality of its commercial information. 


Question 2

Do you think the Government should seek to ban the use of exclusivity clauses in employment contracts with no guarantee of work?
 

 FORMCHECKBOX 
 Yes

 FORMCHECKBOX 
 No



 FORMCHECKBOX 
 Not sure


Please explain your response: Employers’ legitimate concerns (see answer to Q1 above) can be dealt with by way of a restrictive covenant. The only benefit of an exclusivity clause in these rare situations might be availability of labour at short notice, which is not a legitimate reason to impose an exclusivity clause.
Question 3

Do you think an outright ban on exclusivity clauses in employment contracts with no guarantee of work would discourage employers from creating jobs? Are there any other unintended consequences of Government action that should also be considered? 
 

 FORMCHECKBOX 
 Yes


 FORMCHECKBOX 
 No




 FORMCHECKBOX 
 Not sure

Please explain your response: On the contrary, more permanent contracts might be offered, where unjustified exclusivity clauses would otherwise have been used. 
Question 4


Do you think Government should provide more focused guidance on the use of exclusivity clauses, for example setting out commonly accepted circumstances when they are justified and how to ensure both parties are clear on what the clause means? If you answer yes, what information should be included? 


 FORMCHECKBOX 
 Yes 

 FORMCHECKBOX 
 No




 FORMCHECKBOX 
 Not sure

Please explain your response: See answer to Q2, above.
Question 5

Would a Code of Practice setting out fair and reasonable use of exclusivity clauses in zero hours contracts (a) help guide employers in their use, and (b) help individuals understand and challenge unfair practices? Please explain your response. 


(a)
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 Yes, only with Government endorsement
  FORMCHECKBOX 
 No

 FORMCHECKBOX 
 Not sure


(b)
 FORMCHECKBOX 
 Yes 
 FORMCHECKBOX 
 Yes, only with Government endorsement
  FORMCHECKBOX 
 No

 FORMCHECKBOX 
 Not sure

Please explain your response: See answer to Q2, above.
Question 6
Do you think existing guidance and common law provision are sufficient to allow individuals to challenge exclusivity clauses and therefore no specific action from Government is required? 

 FORMCHECKBOX 
 Yes

 FORMCHECKBOX 
 No

 FORMCHECKBOX 
 Not sure

Please explain your response: The clauses themselves are not justifiable as any legitimate need for them could be dealt with by way of a restrictive covenant. 
Improving the transparency of zero hours contracts
Question 7 - Improving the transparency of zero hours contracts 

If you have sought employment information, advice, or guidance on zero hours contracts before, (a) where did you receive it from, (b) how helpful was it to you in terms of explaining your position in regard to zero hours contracts, and (c) how could it have been improved?  

 FORMCHECKBOX 
 Very helpful

 FORMCHECKBOX 
 Helpful
     FORMCHECKBOX 
 No change     

 FORMCHECKBOX 
 Not very helpful

  Please explain your response: N/A

Question 8

Would the additional information, advice and guidance suggested in the first option (first bullet point, para 41), help individuals and business understand their rights and obligations? If not, what other information should Government provide?  

 FORMCHECKBOX 
 Yes                      
 FORMCHECKBOX 
 No




 FORMCHECKBOX 
 Not sure

Please explain your response: It is presumed that this is referring to the first bullet point on page 18. The additional resources proposed would be a sensible method of making more information on zero hours contracts available. There are a number of helpful guidance notes on the www.gov.uk website relating to other areas of employment law e.g. fixed term contracts with links to other relevant areas of the website. This would seem a sensible method for communicating information on zero hours contracts.  The online tools on this website e.g. calculating statutory redundancy pay, are very user friendly and the suggestion that something similar be available to calculate statutory leave, sick pay or redundancy pay is welcomed.
Question 9
Further to your answer to Question 5, would a broader employer-led Code of Practice covering all best practice on zero hours contracts encourage more transparency? 

(a)
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 FORMCHECKBOX  Yes, only with Government sponsorship
  FORMCHECKBOX 
 No

 FORMCHECKBOX 
 Not sure

(b)
 FORMCHECKBOX 
 Yes 
 FORMCHECKBOX 
 Yes, only with Government sponsorship
  FORMCHECKBOX 
 No

 FORMCHECKBOX 
 Not sure
Please explain your response:  A Code of Practice may be helpful for those companies who, whilst well-intentioned, aren’t generally well-informed in terms of employment law practice. Having a Code of Practice that is straightforward to follow may help both the individual and the employer better understand their rights and responsibilities and help avoid future legislation. 

Question 10
Do you think that model clauses for zero hours contracts would assist employers in drawing up zero hours contracts, and support employers and individuals to better understand their employment rights and obligations? If you answer yes, what should be the key considerations be in producing model clauses? 

 FORMCHECKBOX 
 Yes

 FORMCHECKBOX 
 No




 FORMCHECKBOX 
 Not sure 
Please explain your response:  However in drafting model clauses, regard has to be had to the fact that there may be differences depending on whether the zero hour contracts are based on there being an ongoing employment relationship or whether they operate more on a casual workers basis. Model clauses that would be useful include clauses relating to holiday entitlement and holiday pay, absence reporting and sick pay and pay.  It would also be helpful to have a model clause explaining how the zero hours contract will work in terms of the company communicating the hours required to be worked and what expectations (if any) that apply to the individual when such a request is made. 
Question 11
Do you think that existing employment law, combined with greater transparency over the terms of zero hours contracts, is the best way of ensuring individuals on zero hours contracts are making informed choices about the right contract for them to be on? 

 FORMCHECKBOX 
 Yes 

 FORMCHECKBOX 
 No




 FORMCHECKBOX 
 Not sure

Please explain your response: Making both employees and employers sufficiently aware of any code of practice is essential for them both to enter such a contract with their eyes open. However, existing employment law provides sufficient recourse if such contracts were to go wrong. 

Question 12

Further to your answer to Question 11, do you think there is more employers can do to inform individuals on zero hours contracts what their rights and terms are? 

 FORMCHECKBOX 
 Yes                       
 FORMCHECKBOX 
 No




 FORMCHECKBOX 
 Not sure

Please explain your response: It is important that individuals are made aware of the code, but to impose any more of a duty on the employer is unnecessary. Employers will typically engage employees on a variety of contracts within the workplace, fixed term, temporary, part time as well as full time but the employer is not required to inform the individuals in those situations of their rights and terms beyond a section 1 statement.  This tends to work and it seems unnecessary to put any additional obligations on an employer in relation to any zero hours contract. 

Question 13
Are there unintended consequences of introducing any of these options? Please explain your response. 
 FORMCHECKBOX 
 Yes

 FORMCHECKBOX 
 No




 FORMCHECKBOX 
 Not sure

Please explain your response: Care needs to be taken to ensure that managing zero hours contracts does not become overly bureaucratic such that their purpose, flexibility, is defeated. Having regard to the consultation is seems that such contracts serve a useful purpose and it is only a minority of cases where they are open to abuse. 
Questions for employers

Question 14

Do you use zero hours contracts in your business and if so, for what purpose?

 FORMCHECKBOX 
 Yes                      For what purpose:      

 FORMCHECKBOX 
 No




Question 15

Have you offered a job on a zero hours contract basis that includes an exclusivity clause? If so, for what reason?


 FORMCHECKBOX 
 Yes                      For what reason:      

 FORMCHECKBOX 
 No




Question 16

Are you aware of staff you employ on a zero hours contract who work for other employers?


 FORMCHECKBOX 
 Yes
                      

 FORMCHECKBOX 
 No

Question 17

Do you offer staff on a zero hours contract training or opportunities to develop their skills? Is this usually just at the start of the contract or do you offer training opportunities throughout the employment relationship?

 FORMCHECKBOX 
 Yes                       Please explain your response:      

 FORMCHECKBOX 
 No




Question 18

How many hours – on average – do you offer individuals on a zero hours contract in a week or month?


Zero hours contract in a week or month:      
Question 19

Do you let individuals have a choice or say in how many hours or when they work?


 FORMCHECKBOX 
 Yes                       Please explain your response:      

 FORMCHECKBOX 
 No


Question 20

What is your policy when an individual declines hours of work you offer?

Please explain your response:      
Question 21

Do you employ any individuals on a zero hours contract who work a pattern of regular hours? If so: i) how many hours a week and for what period of time? ii) why do you employ that individual on a zero hours contract basis?

 FORMCHECKBOX 
 Yes                       Please explain your response:      

 FORMCHECKBOX 
 No


Question 22

How much notice do you give an individual if the number of hours they work will decrease or drop off to zero?

Please explain your response:      
Question 23

If you offer additional hours of work – how much notice do you give the individual? And how e.g. phone call?

Please explain your response:      
Question 24

Do you understand what employment rights an individual is entitled to when employed on a zero hours contract? If so: i) what do you believe they are? ii) did you explain these to the individual? iii) how did you find out? 

Please explain your response:      
Question 25

How do you calculate paid annual leave for an individual on a zero hours contract?

Please explain your response:      
Question 26

When you advertise or recruit on a zero hours contract basis: i) do you explain the implications of this type of contract: ii) at what stage do you make it clear that there is no guarantee of a minimum hours of work?

Please explain your response:      

Questions for individuals

Question 27

Have you accepted a job on a zero hours contract basis that has included an exclusivity clause? What was the job and what reason was given for including an exclusivity clause?

 FORMCHECKBOX 
 Yes                       Please explain your response:      

 FORMCHECKBOX 
 No


Question 28

If you are employed on a zero hours contract – do you have more than one employer or contract?

 FORMCHECKBOX 
 Yes                       Please explain your response:      

 FORMCHECKBOX 
 No


Question 29

Has being employed on a zero hours contract helped you to achieve a good balance between your work life and home life? Was this a factor in accepting a job on this basis?

 FORMCHECKBOX 
 Yes                       Please explain your response:      

 FORMCHECKBOX 
 No


Question 30

If employed on a zero hours contract, has your employer offered you training or opportunities to develop your skills? Was this at the start of the contract or have you had training opportunities further into your employment?

 FORMCHECKBOX 
 Yes                       Please explain your response:      

 FORMCHECKBOX 
 No


Question 31

How many hours – on average – do you work in a week or month?

Please explain your response:      
Question 32

Do you have a choice or say in how many hours or when you will work?

 FORMCHECKBOX 
 Yes                       Please explain your response:      

 FORMCHECKBOX 
 No


Question 33

Would you like to work more hours than your employer currently offers you? If not – why?

 FORMCHECKBOX 
 Yes                       Please explain your response:      

 FORMCHECKBOX 
 No


Question 34

Have you worked a pattern of regular hours whilst on a zero hours contract? If so how many hours a week and for what period of time?

 FORMCHECKBOX 
 Yes                       Please explain your response:      

 FORMCHECKBOX 
 No


Question 35

If you work a regular pattern of hours under a zero hours contract, how much notice do you receive if the number of hours decrease or drop off to zero?

Please explain your response:      
Question 36

If your employer offers additional hours of work – how much notice do you receive?

Please explain your response:      
Question 37

Are you given a choice to accept, decline, or negotiate the hours your employer offers you?


 FORMCHECKBOX 
 Yes                       Please explain your response:      
 FORMCHECKBOX 
 No


Question 38

Do you feel you have a choice to accept, decline, or negotiate the hours your employer offers you?

 FORMCHECKBOX 
 Yes                       Please explain your response:      
 FORMCHECKBOX 
 No


Question 39

If you have ever declined any hours of worked offered to you, did your employer subsequently stop offering you work, or reduce the number of hours offered?

 FORMCHECKBOX 
 Yes                       Please explain your response:      
 FORMCHECKBOX 
 No


Question 40

As a zero hours contract member of staff, do you know if your rate of pay is the same or different compared to staff working on guaranteed hours contracts doing a similar job?

 FORMCHECKBOX 
 Yes                       Please explain your response:      
 FORMCHECKBOX 
 No


Question 41

Do you understand what employment rights you are entitled as someone employed on a zero hours contract? If so – i) what do you believe they are? ii) did your employer explain? iii) how did you find out? 

Please explain your response:      
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