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Recruitment Sector Legislation - Consultation on reforming the regulatory framework for employment agencies and employment businesses: Response form 

A copy of the consultation document can be found at:

https://www.gov.uk/government/publications/

You can complete your response online through Survey Monkey:

https://www.surveymonkey.com/s/9B5BTB2 
Alternatively, you can email, post or fax this completed response form to at the Department for Business, Innovation and Skills (BIS)


Email: recruitment.sector@bis.gsi.gov.uk
Postal Address:

Caroline Daly

3rd Floor Abbey 1
Department for Business, Innovation and Skills

1Victoria Street

London SW1H 0ET

Tel:  0207-215 8184
Fax: 0207-215 6414

The Department may, in accordance with the Code of Practice on Access to Government Information, make available, on public request, individual responses.

The closing date for this consultation is: 11 April 2013
Confidentiality & Data Protection 
Please read this question carefully before you start responding to this consultation. The information you provide in response to this consultation, including personal information, may be subject to publication or release to other parties. If you do not want your response published or released then make sure you tick the appropriate box? 
 FORMCHECKBOX 
  Yes, I would like you to publish or release my response
 FORMCHECKBOX 
   No, I don’t want you to publish or release my response
Your details
Name: Mary Kaye, President
Organisation (if applicable): Birmingham Law Society
Address: 43 Temple Row, Birmingham B2 5LS
Telephone: 0121 237 6004

Fax: 
Please tick the boxes below that best describe you as a respondent to this consultation.

 FORMCHECKBOX 

Business representative organisation/trade body

 FORMCHECKBOX 

Central government

 FORMCHECKBOX 

Charity or social enterprise

 FORMCHECKBOX 

Individual

 FORMCHECKBOX 

Large business ( over 250 staff)

 FORMCHECKBOX 

Legal representative

 FORMCHECKBOX 

Local government

 FORMCHECKBOX 

Medium business (50 to 250 staff)

 FORMCHECKBOX 

Micro business (up to 9 staff)

 FORMCHECKBOX 

Small business (10 to 49 staff)

 FORMCHECKBOX 

Trade union or staff association
 FORMCHECKBOX 

Other (please describe)      
Question 1:  a) Do you agree with the four outcomes that the government believe should be achieved by the recruitment sector legislation (outcomes are listed below)?
· Employment businesses and employment agencies are restricted from charging fees to work-seekers 
· There is clarity on who is responsible for paying temporary workers for the work they have done
· The contracts people have with recruitment firms should not hinder their movement between jobs and temp-to-perm transfer fees are reasonable
· Work-seekers have the confidence to use the recruitment sector and are able to assert their rights 

Yes  FORMCHECKBOX 
      No  FORMCHECKBOX 


b) Please give reasons for your answer.


These are necessary but not sufficient aims.  Charging an up-front fee to work-seekers is likely to put a barrier in the way of a person finding work and to limit the number of agencies/business they contract with.  This can only be justified in very limited circumstances where not to permit a fee to be charged would unjustly put the burden of introducing the work-seeker into the workplace on the agency/business.  Similarly it would be counterproductive were the contracts between recruitment firms and work-seekers to prevent their transfer into permanent employment or the creation of permanent jobs and a balance must be struck between the interests of the recruitment firm who has performed the introduction, the hirer and the work-seeker.

Question 2:  a) Are there any other outcomes that you think should be achieved by the new legislation?

Yes  FORMCHECKBOX 
      No  FORMCHECKBOX 
 

b) If yes, please give details on what these are. 


Although it is necessary that the work-seeker should know who is responsible for paying them there is more that they need to know.  Considerable expense and inconvenience can be caused to work-seekers, recruitment firms and hirers alike if there is uncertainty about whether and to what extent the work-seeker is intended to be entitled to employment law rights.  Are they entitled to paid annual leave, national minimum wage and rights under the Equality Act 2010?   This legislation is an opportunity at least to require recruitment firms and work-seekers to address the question at the outset of the relationship which, whilst not binding upon employment tribunals, would be relevant to the determination of the status of the work-seeker.

Question 3: a) Do you think there are circumstances, outside of the entertainment and modelling sector, where agencies should be allowed to charge fees?

Yes  FORMCHECKBOX 
      No  FORMCHECKBOX 
 

b) If you answered yes, in what circumstances do you think agencies should be able to charge fees? 


     
Question 4:  a) Do you think the current definition of “employment agency” as set out in section 13 of the Employment Agencies Act 1973 could be improved?

Yes  FORMCHECKBOX 
      No  FORMCHECKBOX 
 

b) Please give reasons for your answer. 

There is inconsistency between the meaning of employment in the Employment Agencies Act 1973 (which includes employment by way of a professional engagement or otherwise under a contract for services) and the meaning of employment in most other pieces of legislation such as the Employment Rights Act 1996 which is limited to a contract of service.  It is appropriate that the regulation of recruitment firms should not be limited by the nature of the relationship entered into between the firm and the work-seeker or between the work-seeker and the hirer.  However there is the potential for confusion to be caused by this inconsistency not least in the minds of the work-seekers who may understandably think that the employment agency or business has found them “employment” when it has merely found them “work”.   It is also clear that the regime anticipates either an agency which supplies work seekers who will be employed (with its extended meaning) by the hirer or a business which supplies work seekers who will be employed by the business.  There are commonly arrangements now where the work seeker is engaged through an “umbrella” third party company or partnership which the work seeker themselves is owner of or partner in. The definitions in s.13 do not appear to be flexible enough to cover this and it is a potential loophole. There is also a problem for service companies supplying work for group member companies.  Inadvertently and without intent the legislation often catches these companies also.  Finally the definition is different to that of employment service provider under the Equality Act 2010 and it would be an advantage to businesses operating in this field if they had clarity about their obligations under the several pieces of legislation.

Question 5: a) Do you think legislation should require employment agencies to allow work-seekers a cooling off period in situations where fees can be charged?

Yes  FORMCHECKBOX 
      No  FORMCHECKBOX 
 

b) Please give reasons for your answer

There is the potential for a “hard sell” of agencies services and the work-seeker should have the opportunity to compare more than one agency before being committed to make payment.  This has to be balanced with the rights of the agency to be reimbursed for out of pocket expenses and the parties’ interests in the agency having the confidence to start working on behalf of the work-seeker.


Question 6:  a) If you answered yes to question 5, do you think there should be one standard cooling off period?

Yes  FORMCHECKBOX 
      No  FORMCHECKBOX 


b) What do you think the cooling off period should be?
14 days     
Question 7: a) Do you think it is necessary to legislate to ensure that there is clarity on who is responsible for paying a temporary worker for the work they have done?

Yes  FORMCHECKBOX 
      No  FORMCHECKBOX 
 

b) Please give reasons for your answer. 

The right for the temporary worker to be paid the agreed sum for the work they have agreed to undertake must be the most basic right of the relationship and for the worker to have confidence that they can ensure that they are paid for the temporary work they must know against whom they can enforce that right.


Question 8: a) Regulation 6 restricts employment agencies and businesses from penalising a work-seeker for terminating or giving notice to terminate a contract. Do you think that the text of regulation 6 could be improved?

Yes  FORMCHECKBOX 
      No  FORMCHECKBOX 
 

b) Please give reasons for your answer.

Question 9:  a) Regulation 10 has the effect of restricting employment businesses from charging unreasonable transfer fees to hirers. Do you think that the text of regulation 10 could be improved?

Yes  FORMCHECKBOX 
      No  FORMCHECKBOX 

b) Please give reasons for your answer.

The language of the regulation does not match the clarity of recent employment legislation and is comparatively inaccessible for the non-legal user.  It would be easier were it to be couched in imperative terms.  For example: “An employment business may not include in its contract with the hirer a term which purports to charge the hirer a transfer fee in the event that the work-seeker takes up employment with the hirer or is supplied to the hirer by a different employment business.  This does not apply to terms which stipulate that a work-seeker’s assignment with the hire shall be of a minimum length or which stipulate a minimum period of notice.” Instead of the present wording of reg.10(1).


Question 10: a) Do you think employment agencies and businesses should publish information about their business?

Yes   FORMCHECKBOX 
    No  FORMCHECKBOX 
  

b) Please give reasons for your answer

Question 11:  What information do you think would be of most interest to:

a) work-seekers  FORMCHECKBOX 
     hirers  FORMCHECKBOX 

Question 12:  a) Do you think it should be compulsory for employment agencies and businesses to publish information about their business?

Yes  FORMCHECKBOX 
     No  FORMCHECKBOX 


b)  Please give reasons for your answer.

In our view further legislation is unnecessary.  Agencies will wish to publicise their successes.  Further regulation is unwelcome.     
c) If you answered yes, what information do you think it should be compulsory to publish?

The information referred to in the response to Q10 b above.  
Question 13: a) Do you think trade association codes of practice help to maintain standards in the sector?

Yes  FORMCHECKBOX 
      No  FORMCHECKBOX 


b)  Please give reasons for your answer.

This very much depends upon the trade association in question.  Almost always the association will primarily seek to benefit its members rather than aim to raise standards. 


Question 14: What other non-regulatory tools could be used to maintain standards in the recruitment sector? Please be as specific as you can in your response. 

     

Question 15: Do you think that the Government should enforce the recruitment sector legislation?

Yes  FORMCHECKBOX 
      No  FORMCHECKBOX 


b)  Please give reasons for your answer.

Agency workers tend to be the lowest paid and most vulnerable in the labour market, and so there is a continued need to have specific enforcement processes to deal with unscrupulous agencies. However, agency workers should also have access to justice in the Employment Tribunal for individual complaints.      
Question 16:  a) Do you think that prohibition orders should be included in the new enforcement regime? 

Yes  FORMCHECKBOX 
      No  FORMCHECKBOX 

b)  Please give reasons for your answer.

For the reasons set out  above, agency workers tend to be the most vulnerable in the labour market. 

Question 17: a) Do you think individuals should be able to enforce their rights at an Employment Tribunal? 

Yes  FORMCHECKBOX 
      No  FORMCHECKBOX 


b)  Please give reasons for your answer.

Allowing individuals to bring claims in the Employment Tribunal under the Conduct Regulations will reduce the administrative burden currently on the statutory enforcement bodies. As statutory enforcement is seen as a last resort, it may mean that some unscrupulous agencies breach the Conduct Regulations realising that there is little risk of enforcement. Allowing private individuals to enforce rights in the Tribunal will encourage those unscrupulous agencies to become compliant, without increasing the administrative burden on the enforcement bodies.    However what is proposed is a potentially controversial extension of the ET jurisdiction.  If the work-seeker is a worker then they can already claim for unpaid wages, national minimum wage or holiday pay from the ET.  If they are not a worker but genuinely self-employed then it’s ideologically a significant move to allow payment due under a contract for service to be enforceable in the ET.  The Employment Tribunal Act 1996 (s.3(2)) only extends jurisdiction to contracts of employment.  Therefore even were the self-employed not to be given new rights and merely be able to enforce their contracts in the ET rather than the County Court it’s would require primary legislation.  Exactly who should have access to the ET to enforce which rights and to achieve what potential remedy are issues which require more detailed consideration than is possible in the answer to this question.

Question 18: What guidance do you think individuals would need to be fully aware of their rights and how to enforce them?

Agencies should be required to provide a summary of bullet points about the agency worker’s rights when they register, including directing them to a Government or ACAS website, which summarises their rights in plain English. 

Question 19: a) Do you think that the Government should proactively publish the findings of investigations that have been carried out, including the trading name of each employment agency/business, and listing the infringements to the legislation?

Yes  FORMCHECKBOX 
      No  FORMCHECKBOX 


b)  Please give reasons for your answer.

Yes, but only if the agency is found to have acted unlawfully – i.e. no publication if the agency is exonerated. 

Question 20: a) Do you think it is necessary to legislate to require employment agencies and businesses to keep records to demonstrate that they have complied with the regulatory requirements?

Yes  FORMCHECKBOX 
      No  FORMCHECKBOX 


b)  Please give reasons for your answer.

     This is too prescriptive. The better approach is to set out what standards need to be achieved and maintained, with regulatory enforcement for failure. There may be an argument for requiring these to be kept in relation to matters such as checks necessary to comply with the Immigration, Asylum and Nationality Act 2006 and where CRB checks are carried out by the agency before supplying bank workers into roles where such checks are needed.  A balance needs to be struck between the needs of the hirer to have confidence that an employment agency or business is compliant and the needs of the agency/business not to be overburdened with procedure.  Since this organisation’s expertise is employment law our comments are directed towards the regulatory requirements relevant to the field of work.

Question 21:  What records do you think employment agencies and employment businesses should be required to keep relating to:

a)  work-seekers?

     
b)  hirers?
     
c)  other employment agencies/employment businesses?
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