Birmingham Law Society response to the Ministry of Justice Transforming Legal Aid: Next Steps 
The Birmingham Law Society makes the following responses to the Ministry of Justice (‘MOJ’) consultation document:

The questions posed do not encapsulate all of the relevant issues arising from the consultation document.  We will respond to the questions and then add our additional views.

We preface our comments by making clear that the latest round of proposed cuts are not just unwelcome by a profession besieged by  reductions but are unsustainable.  The profession has suffered decades of cuts to fees which have not only not kept up with inflation but have resulted in massive reductions in what in the past have been deemed by the government of the day who implemented the graduated fee and Carter schemes to be reasonable levels of remuneration.  Where other public sector workers have successfully argued for year on year pay increases there has been no acceptance by the Treasury or Ministry of Justice of the impact of earlier cuts on the criminal justice system.  

The proposals proceed from the Ministry and Treasury’s inability to distinguish value from cost.  Comparisons with other jurisdictions operating under entirely different legal frameworks provide no basis for analysis of the UK justice system. 

Successive Governments have failed to take responsibility for the impact of policy driven initiatives upon cost drivers in the Criminal Justice System.  It is not accepted that evidence has been produced to support the contention that the tax paying public are dissatisfied with the cost, quality or level of service supplied by Providers.

It appears that the Ministry and Treasury identify the profession as a soft target for cuts which would simply not be acceptable to the electorate or in other areas of public service. 

The Bar is not obliged to accept instruction in cases in which reasonable remuneration is not provided.  The proposals give rise to the likelihood that barristers will refuse to accept instructions under the proposed new system as falling short of appropriate remuneration.  It is anticipated that barristers will withdraw from continuing in existing VHCC cases if fees are cut as proposed by 30%.  Providers will have no greater incentive to undertake the work in house.  Defendants stand to suffer from a lack of representation in these and some of the most serious cases tried before the Crown Court.  Providers undertaking higher court work do not have sufficient scope to fill the gap in representation that is expected to arise.

The proposals discussed with the national Law Society proceed on the basis that Providers can continue to undertake loss leading work on the premise of higher paid case stages.  The profit margins of Providers will be cut so far under the proposals that they will not be able to sustain undertake additional work as a loss leader.

Q1. Do you agree with the modified model described in chapter 3?  Please give reasons.
We do not accept that further cuts to fees are sustainable.  If carried through the proposals will result in an unsustainable supplier base.  Whilst the national Law Society proposal may suit the larger firms based in the West Midlands area it does not comprise a sustainable proposal for the majority of our members.  Birmingham Law Society is comprised of members from both branches of the profession, including a number of the larger chambers of barristers in the West Midlands area.  The local Bar shares the grave reservations cited by many respondents that the proposals are unworkable and will cause irreparable damage to both Solicitors firms and Barristers chambers alike.

We welcome the acknowledgement that client choice must be retained in the procurement of publicly funded services. 

We also welcome that the Ministry has accepted that it will not be feasible to proceed with price competition for court Duty Provider Work on the basis of price.  The consultation document provides insufficient detail to enable Providers to assess how they will compete for police station Duty Provider Work.  We are concerned that the geographical areas proposed are too wide.  Providers remain unable to make a realistic assessment of their ability to enter a sustainable bid in those areas.  The proposal to implement cuts before the new contracts are finalised penalises Providers and inhibits consolidation.

No guidance has been provided as to the number or consequently the size of the contracts to be provided in each CJS area.  Providers face the proposed changes with considerable uncertainty as to the likelihood of their obtaining a police station Duty Provider Work contract, or what volume of work that will provide.  This ongoing uncertainty comes after many years of proposed changes, many of which never reached fruition.

We welcome the extension of the proposed length of the contract.  However the proposal to include means for the Legal Aid Agency to terminate contracts on a no fault basis on the part of Providers leaves them open to yet more uncertainty as to how tenable the new provisions will be in practice.  

It is submitted that the time frame for implementation is unrealistic. It fails to take account of the need by the Ministry assess responses to this phase of the consultation, or to digest the result of the joint Ministry and Law Society research referred to within the document.  The time frame for the consultation should be delayed to enable the Ministry to publish further detail of its proposals and to consult with the profession.

The local Bar anticipates that the impact of the further cuts to the remuneration of solicitors will have a knock on impact on the junior Bar in particular.  The last round of rate cuts to the LGFS saw Solicitors increasing the amount of higher court advocacy conducted as they sought additional income streams to replace lost income.  Further cuts are likely to increase that tendency.  The Bar faces a reduction in the volume of its work as well as the cut in fees proposed.

Q2. Do you agree with the proposed procurement areas under the modified model (described at paragraphs 3.20 to 3.24)? Please give reasons. 

We do not agree that the proposed procurement areas are appropriate.

Providers have built a client base around their location within the CJS area and the requirement to have an office in the area servicing the existing duty schemes.  At the same time remuneration for travel and waiting has been removed.  Guidance as to the proposed fixed fees has been unclear.  If it is correctly understood that the new proposed fees will include travel disbursements the position for Providers will be further exacerbated.

The revenue of Providers will be significantly affected by the proposed overall reductions of 17.5% in rates of pay for the majority of work, a 30% cut for VHCC work, and loss of scope in prisoner rights and judicial review matters.  The additional cuts proposed in the form of removal of higher standard fees for summary matters, reduced fixed fees for LGFS cases under 500 pages of PPE further threaten the financial viability of Providers.

Requirements to invest in information technology infrastructure to meet the proposed core obligations load Providers with additional costs. Contrast this with the,  assistance being provided of even a tiny fraction of the budget provided to transform the technology used by the Crown Prosecution Service.

These changes must be viewed against the backdrop of years of uncertainty caused by earlier abandoned consultations.  The detail provided to date of the proposed changes, is insufficient to enable Providers to predict with any certainty the size or value of Duty Provider Contracts, let alone whether they will be successful in obtaining such a contract.

Providers therefore face disincentives to the degree of consolidation that would be required to service the entire CJS area in which they are presently located.  Such consolidation will require a thorough review of each Provider’s business plan for the future five years not least to include the need to expand to new premises.  The larger the CJS area applicable to a Provider the greater the issues arising.

Our proposal is that the CJS areas are too large to enable Providers to submit realistic bids.  It is submitted that the geographical areas should be limited to the present Duty Solicitor Scheme areas, or combinations of those where geographical disincentives are not too large.  Given that the current proposals suggest the equal sharing of Duty Provider Work within the geographical area allocated, our proposed areas would enable Providers to steadily increase their market share within a CJS area by bidding for work on separate schemes within an area, in which costs are likely to be more readily controlled/predicted than in seeking to compete with existing Providers in wholly new CJS areas.

It is noted that the proposals take as their starting point for assessment of the geographical areas that a travel time of 1.5 hours between the most extreme points is acceptable.   This envisages double the period of travel previously indicated in early contract terms as the maximum period in which Providers should attend clients detained at the police station, once the police indicated readiness to interview.  It is invariably the case that the police do not take account of Provider travel time when advising of their readiness.  We submit not only that it is not acceptable for a detained person to wait for this period of time to access legal advice but that unremunerated travel time of that extent is unsustainable for Providers at the present level of the fixed fee, let alone with the proposed reduction.  

It is quite common for investigating officers to persuade suspects not to have a solicitor present at interview by suggesting that it will take a long time for the solicitor to arrive.  Increasing the maximum period in which Providers can arrive would increase the likelihood of vulnerable suspects waiving their right to advice for a perceived short-term gain.

Q3. Do you agree with the proposed methodology (including the factors outlined) for determining the number of contracts for Duty Provider Work (described at paragraphs 3.27 to 3.35)? Please give reasons. 

We agree that the factors outlined in paragraphs 3.31 and 3.32 of the consultation are the key issues for determination of the number of minimum contracts for Duty Provider Work in each geographical area.  

We do not agree with the analysis that assumes the survival of those firms who are not successful in bidding for Duty Provider Work.  In many CJS areas firms are dependant upon work arising from the existing duty schemes such that it is anticipated that most firms in each CJS area will fail if they do not secure a Duty Provider Work contract.

Amongst the factors repeatedly referenced in the consultation document are the “required standard” necessary to obtain a contract for Own Client and Duty Provider Work.  Those standards are presently defined by the general criminal contract and quality specification, policed by peer review.  Unless the implementation of the proposed new contract is delayed until all existing providers have been satisfactorily peer reviewed, the proposals build in the risk that inappropriate providers will be granted contracts.  It will prove to the detriment of clients and competitors of such firms if they are later assessed and fail.  Providers who might otherwise have successfully obtained Duty Provider contracts are likely to have left the market.  There is a risk of significant erosion of the supplier base.  If there is genuine commitment to quality standards in the face of the significant impact of the cuts proposed that must be demonstrated by applying robust entry requirements.  It is the responsibility of the Ministry of Justice to ensure that the timetable for proposals enables firms to be peer reviewed by the Legal Aid Authority before they are required to submit a competitive tender for Duty Provider work, or under the proposed scheme for Own Client work.  The indication that such reviews may be carried out during the life of the contract is insufficient.

We express concern regarding the analysis of what constitutes sufficient supply to deal with conflicts of interest.  Whilst the “vast majority of cases” may have four defendants or fewer, many cases prosecuted in the West Midlands area comprise significant conspiracies to defraud, import contraband substances, evade VAT or excise duty.  It is not uncommon for such cases to include a minimum of four and up to thirty defendants.  Whilst these may not comprise the majority of cases provision is required for what is a common minority.

It has been recognised that the significant cuts in fees proposed will not be sustainable without increased volume of work.  The above point is reiterated as to the viability of those firms who fail to gain a Duty Provider contract.  Case volume is affected by considerations entirely out of the control of Providers.  This is particularly true of instructions provided at the investigation stage.  The profession has observed a massive reduction in the overall volume of cases in recent years, in the main the result of policy changes affecting the decision to charge cases as opposed to resolving them outside the courts.  Earlier proposals following the production of Lord Carter’s review of Legal Aid were predicated on the anticipated reduction in the number of Providers, reduction in the fixed costs per case but coupled with significant increase in volume.  Those Providers who consolidated and invested inwardly were then met with delays in implementation, the reduction of work volume, coupled with cuts in fees.  Having prepared for consolidation many Providers have been required to undertake restructuring exercises in recent years and to downsize their operation.  Providers have been disincentivised from further consolidation.  The present proposals for exclusivity within a CJS area and limit to an equal share of Duty Provider Work will require some of the larger practices to further reduce their scale.  

In addition to the four factors identified it is proposed that Providers are assessed as to their ability to provide services across the CJS area in which a bid is submitted.  Very few Providers will have an existing business model which demonstrates their ability to do so across the CJS area, due to earlier restrictions on the allocation of Duty Provider Work.  The firms with sufficient economies of scale to demonstrate their capability to deliver services of that scale are the firms most likely to be required to downscale.  They are provided with no incentive in the form of an increased market share, due to the proposed fixed equal shares of Duty Provider Work to be allocated.  

Competitive tendering of Duty Provider Work exposes each CJS area to the risk of unrealistic bidding and the unnecessary closure of otherwise successful Providers.  Volumes of Own Client Work are not anticipated to result in a sufficiently resilient supplier base to meet later demand.  

We welcome the suggestion of a minimum contract size providing one mechanism for determining eligibility for Duty Provider Work.  The current duty solicitor lists in the main metropolitan areas are oversubscribed.  We are disappointed that the proposals lack much needed detail and forecasting of the likely number of Duty Provider Work contracts to be offered in each CJS area.  Providers are faced with considerable ongoing uncertainty and further consultation is needed with the profession once this detail is published.  We propose that the timetable for consultation with the profession is extended accordingly.

It is essential that Providers are supplied with the outcome of the joint research commissioned by the Ministry of Justice and national Law Society.  Providers require time to digest, assess and respond to that research before the proposed changes to the contract are finalised or implemented.

We disagree with the flawed assessment of the role and work of the Public Defender Service provided at paragraph 3.36 of the consultation document.  In the majority of areas that service failed, despite being financially supported by the Ministry of Justice.  The remaining Public Defender Service offices do not have sufficient scope to safeguard against market failure.  In the majority of CJS areas the Public Defender Service did not enjoy the support of clients or practitioners alike.  We remain opposed to the continual expense of public funds on this failed experiment.

It is not accepted that it has been demonstrated that the existence of the Public Defender Service has been of benefit to the improvement of quality standards in the Criminal Defence Service.  We have seen no evidence to support his contention.  Providers in private practice in CJS areas in which the Public Defender Service have remaining offices are significantly prejudiced by the lack of a level playing field in which to compete with that organisation when bidding for Duty Provider Work.  It is not acceptable that the Public Defender Service will automatically be entitled to a share of such work and it is anti-competitive.
It is understood that when referring to the “consolidation” of firms the Ministry has in mind flexibility as to the type of business which may compete for Duty Provider Work.  Amongst the business types likely to emerge are consortia of firms seeking to find common interests.  We are concerned that where firms join together a partner firm which underperforms may have the means to hold the remainder to ransom.  There is real concern that some firms will be forced to cut corners in scope and quality of service.  The Ministry should not implement changes which incentivise firms to become commoditised to the extent that defendants are pressurised to plead guilty inappropriately.  The proposed changes are likely to reverse years of hard work by the profession to overcome the distrust of clients of the duty solicitor schemes.

Q4. Do you agree with the proposed remuneration mechanisms under the modified model (as described at paragraphs 3.52 to 3.73)? Please give reasons. 

Whilst we oppose the proposed cuts it appears that the Ministry of Justice will pursue the savings indicated, irrespective of the warnings given as to the likely detrimental impact on the criminal justice system.

We do not accept that the proposed remuneration mechanisms will result in any savings to Providers in terms of administrative burden. The reverse is true. As firms are forced to consolidate and expand, their administrative burdens will increase. Economies of scale will not be achieved. There is no indication that improved efficiency on the part of the Legal Aid Authority and Ministry of Justice in administering or paying Providers will be passed on in reductions to the cuts to fees proposed in the future.

Police station attendance is already funded by a fixed fee subject to an escape mechanism to reflect the significant additional time spent in extreme instances.  The current fixed fee does not reflect the reality of the cost to firms of attending clients detained at the police station.  Fixed fees incentivise Providers to reduce their time in attendance to the absolute minimum necessary.  There is no doubt that the quality of service provided had to be reduced in many firms following the introduction of fixed fees.  Reducing those fees further will exacerbate the position.  Providers are disproportionately affected by the inefficiencies of other agencies in the CJS over which they have no control; particularly the police.  

At present Providers attend clients detained at the police station at a loss, in the hope of capturing more profitable elements of a case post the investigation stage.  It is expected that Providers will have to review and lower the level of qualification of those tasked with attending clients detained at the police station.  The proposals overlook the central importance of the investigation stage of proceedings and their impact on the defence case.  

The proposed method for calculating the new fixed fee provides a national average which does not take account of regional variations, particularly in the distances traveled to attend clients detained at the police station.  Those distances will significantly increase under the proposals when Providers are required to service an entire CJS area.  
The proposal contains no indication of the retention of the escape mechanism whereby protracted attendances result in additional payment.  The present system in that regard is inadequate and does not recognise the real impact of under funding attendance in extreme cases.  If the present proposal is to remove escape fees in favour of a single national fee regardless of the amount of time spent in attendance Providers will be disincentivised from accepting the most serious cases.  These are the very cases in which prompt and robust legal advice is not only required by the client but saves time and cost in later proceedings.  The proposals increase the risk of costly miscarriages of justice arising in the most serious cases.  Prompt representations to the investigating and prosecuting authorities by solicitors experienced in a specialist area can curtail misguided investigations or prosecutions at an early stage, saving money from the overall budget.

We understand paragraph 3.73 to indicate that travel disbursements will be paid in addition to the proposed national fee.  However guidance circulated on 27 September 2013 seems to indicate to the contrary: “…the figures stated at paragraphs 3.61 and 3.65 include the average claim cost of travel and subsistence disbursements. The proposed fees excluding the cost of travel and subsistence disbursements would be £192.54 (including VAT) for the proposed national fixed fee for police station work and £310.45 (including VAT) for the proposed national fixed fee for magistrates’ court work. Note, the £310.45 magistrates’ court work fee includes the travel and waiting time component, where it is paid.”  Please clarify the position.
We propose that the existing arrangement which distinguishes between lower standard, higher standard and non standard fees for payment for Magistrates’ court proceedings is maintained.  The removal of higher standard fees and present rate set for the standard fee will not prove sustainable for Providers in addition to the proposed 17.5% cut to hourly rates.  

The merging of lower and higher standard fees into an average fee will result in a further reduction to the viability of lower court work.  A national fixed fee of £321.05 is lower than the present category two lower standard fee (applicable to a case which proceeds to trial.)  It comprises 45% of the present higher standard fee.  

It is not clear whether the proposal is to reduce the higher limit at which a non standard fee is paid.  At present rates in excess of seventeen hours of work on average are required before a non standard fee is triggered.  If the rates are reduced by 17.5% without a proportionate reduction in the higher limit the non standard fee will not be triggered until over twenty hours of work have been undertaken.  The national fixed fee, applying the proposed reduction in rates envisages an average of under eight hours work (excluding travel and waiting) to prepare and complete a summary trial.  Any work undertaken by practitioners above that level but below the higher limit will be unremunerated.  Unless the proposals are amended it is inevitable that levels of service will be further reduced.  The proposed national fee does not reflect the reality of the work undertaken to properly prepare a summary trial.  At a time when the police and Crown Prosecution Service in particular do not have the resources to properly prepare summary trials, removing the ability of defence teams so to do will lead to an increase in ineffective trials and costly appeals. It is undermining access to justice.
Further, the ability of providers to continue to subsidise lower court work with the income generated by higher court work will be adversely affected by the proposed cuts to the LGFS.

The proposed amendment to fixed fees for Magistrates’ court work builds in a disincentive for providers to undertake necessary work in the preparation of summary trials.  It should be noted that for many providers lower court work is already undertaken at a loss. It is inevitable that the quality, depth and the scope of service provided to publicly funded clients will suffer.  Savings made in this process are anticipated to be lost due to the increase in appeals to the crown court and complaints handled by the Legal Ombudsman and the CCRC.

There has been substantial investment in the information technology systems of the Crown Prosecution Service and courts. In light of the proposed cuts Providers are unable to invest to take advantage of efficiencies provided by greater user of technology.  The result is a further reduction in the parity of arms between the defence and prosecuting authorities.  It is noted that there have been no proposals to assist Providers to bridge this gap.

Proposals to simplify the application and payment of LGFS work is welcomed.  The existing scheme has proved inequitable in many instances.  However, it is not accepted that the current proposals result in simplification for Providers.  The proposals are no more than a means to further cut fees paid for litigation work over and above the proposed rate cut of 17.5%.

The current and proposed systems predicate payment upon the pages of prosecution evidence and offence type.  The amended proposal ameliorates some of the risk to which providers would have been exposed by the original proposals.  However, the work required to be conducted by practitioners to defend clients whose cases proceed to the crown court is not dictated either by the type of charge or amount of prosecution evidence.  There are commonly cases in which defence investigations proceed outside the boundaries of the served prosecution case.  The current trend of reduction of served material and increased scheduling of unused material has resulted in an additional unpaid burden on the defence.  It is imperative that Providers are not hampered by funding cuts from ensuring appropriate disclosure is provided and the defence fully investigated.

We disagree with the proposal to align the fees paid when a defendant pleads guilty at the Magistrates’ court with a guilty plea entered after election at the crown court.  The proposal proceeds on the assumption that it is in the interests of Providers to encourage clients to elect crown court trial when it is likely that they will accept the prosecution case.  We have seen no evidence to support that assumption which is counter intuitive to Providers.  The proposals conveniently overlook that it is clients who provide instructions to Providers and must ultimately choose where they elect to be tried.  Clients commonly make choices contrary to the robust advice of Providers.  The proposal penalises Providers for the choices made by defendants.  When a client elects trial and pleads not guilty the Provider is duty bound to prepare the case for trial.  Indeed it may be advisable to test the prosecution case where initial disclosure is weak.  Providers have no control over the quality or timeliness of disclosure.  The reduction in staffing levels of the prosecuting authorities have resulted in a substantial increase in the frequency of delays in disclosure.  It should not be implied that the Provider is at fault where a perhaps intransigent client chooses to plead guilty late in proceedings having elected jury trial or even where the CPS discontinue proceedings in the Crown Court pre – plea..  The mechanism by which to recover costs from intransigent defendants convicted of offences is by the court ordering them to meet costs, not automatic reduction in the fees payable in those cases.  It is both unfair and threatens the viability of Providers to punish them by bearing the burden of this risk.  It leads to uncertainty and may make continued practice unviable. It also creates an unacceptable conflict of interests to Providers on advising their clients on whether to elect Crown Court trial or to consent to summary trial.
Further, the reduction of funding to prosecuting authorities means that they are unable to properly comply with their public duty to keep cases under constant review.  The ability of defence teams to review evidence and make appropriate representations at an early stage can and does save funds from the prosecution and court budgets.

To retain the proposal will reinforce a disincentive for providers to prepare contested cases pending trial.  The decision taken to elect Crown Court trial is one made by the defendant.  Whilst it is accepted that decision is taken with advice the defendant is told the decision is his/hers.  The defendant may elect jury trial against advice and later plead guilty.  The proposal takes no account of the additional time spent by the Provider in assessing evidence served, obtaining instructions, briefing an advocate, attending magistrates’/crown court hearings, attending witnesses and the many varied steps taken in such cases.  Those are distinct steps not required when a defendant pleads guilty at the first hearing at the Magistrates’ court.  It is not sensible or accurate to assume that because each case results in a plea in mitigation the input of the Provider has been identical.

We maintain that a reduction of 17.5% in the fees applied to litigation cases with more than 500 pages of PPE will prove unsustainable for providers.

Q5. Do you agree with the proposed interim fee reduction (as described at paragraphs 3.52 to 3.55) for all classes of work in scope of the 2010 Standard Crime Contract (except Associated Civil Work)? Please give reasons.

We do not agree with the timing of the phased reduction in fees for all classes of work proposed I paragraphs 3.52 to 3.55.  For reasons already identified, not least due to the lack of detail regarding implementation of the competitive tendering process, we submit that the period of consultation should be extended.  We propose that the implementation of those cuts be delayed to start in 2015 at the earliest.  Once again it is proposed that there be cuts in funding before new contracts are implemented.  Surviving Providers will not receive any of the projected (though debatable) increases in volume of work which would enable those cuts to be absorbed.  Change to and consolidation of the supplier base will not be incentivised by cuts without the ability to achieve increased volume.  Unless and until Providers can confirm they have successfully obtained a Duty Provider Contract and have assessed the volume of work that will provide can they commit themselves to costs of additional premises and staff (particularly given the implications of TUPE).

To the extent that further cuts are made a stepped approach is welcomed.  However, it is not accepted that a large number of Providers will be able to absorb the proposed cuts and we remain concerned as to the ongoing viability of this sector of the profession.  The cuts should not be made before Providers have had the opportunity to consolidate.  The stepped approach proposed is incompatible with the consolidation of Providers.

Q6.  Which approach do you favour in terms of reforming the Advocates’ Graduated Fee Scheme:


Option 1 (revised harmonisation and tapering proposal); or


Option 2 (the modified CPS advocacy fee scheme model).

Please give reasons.
We make clear that neither option is acceptable to Solicitors or the Bar.  

We remain concerned at the claim that the reductions in fees are justified on the basis that they will result in a more efficient justice system, promoting early guilty pleas and the earliest possible resolution of contested matters. We do not accept that the reduction in fees will affect any of these aims.  They will achieve no more than a saving in the fees paid to advocates and reduction in legal aid costs.  It should not be overlooked that the earliest and most effective resolution of contested matters in many cases is to have a trial.

The decision made by a defendant on plea is a matter upon which advocates and litigators may advise but is ultimately the choice of the defendant.  The proposals which reduce the income of advocates have no impact on defendants, other than by raising the risk that advocates find themselves under financial pressure to resolve a case in a particular way rather than as justice would require.  It is to be hoped that the Ministry is right in its assessment that advocates will resist such pressures in favour of tending to their professional obligations.  As indicated above with cuts inevitably comes the risk that quality standards will suffer and less time will be devoted to the preparation of cases which are at risk of cracking at a late stage, or where remuneration is disproportionate to the effort required.

The justification for reduction in Daily Attendance Fees (DAF) proceeds on the mistaken impression that it is attractive to advocates to extend the length of trails.  The present rates provide no such incentive compared to the opportunity to commence a fresh trial.  There are many drivers which impact on the effective resolution of trials which are not within the power of advocates, such as the availability and sitting times of the judiciary, jury attendance, witness attendance, late disclosure, the failure or late attendance of defendants or illness, to name but a few.  Tapering fees further exacerbates the financial penalty to advocates/Providers but does nothing to cure the inefficiencies causing trials to be prolonged.

Although the proposal in Option 1 not to harmonise trial fees with cracked trials and guilty pleas is welcomed, it does not reflect the reality of the preparation required in trials which crack at a late stage.  Again it appears that the proposals wrongly infer fault on the part of advocates when trials crack.  That reflects a misunderstanding of the factors which cause trials to crack, particularly at a late stage.  Defendants are required to identify the defence at the earliest hearing and to advise when cases are listed for Early Guilty plea Hearings, in areas where those schemes apply.  There is no evidence of a failure to address the key issues.  There are however many instances of the late service of prosecution evidence, applications to extend time frames for arraignment, trial and custody time limits.  In all such instances advocates are duty bound to advise on the merits of the prosecution case and the likelihood of conviction: within a CJS in which the defendant is innocent until proved guilty.  The inferred criticism also fails to acknowledge the key role played by defendants, amongst whom intransigent clients may seek to delay the process to their own ends.  Defendants publicly funded in crown court proceedings have no interest in the fees earned by advocates or litigators when making their decision as to plea.

The later a cracked plea is entered the greater the impact of the proposed harmonisation of cracked pleas with guilty pleas.  There is a significant difference in the level of attention and preparation required for a matter listed for sentence at a single Early Guilty Plea Hearing and a case which cracks on the day of trial when alternative charges are accepted due to issues arising from prosecution disclosure after the defendant’s election of Crown Court trial.

The means to resolve the inefficiencies arising from the decisions made by defendants is to address the sums courts order defendants to pay towards the costs of proceedings, not the reduction of fees paid to advocates.  Equally, wasted costs orders are available to ensure that inefficiencies in other parts of the CJS are not passed onto the legal aid fund.

Early consideration of plea is encouraged by robust management of plea and case management system, early disclosure and the implementation of early guilty plea hearing schemes; not by reducing advocate fees.

It is not accepted that Option 1 would be cost neutral for advocates/Providers and it is evidently not designed to achieve that aim.  

Moreover we oppose a system which provides any form of perverse incentive to advocates to advise defendants to plead guilty.  Any such incentive should be avoided in the interests of justice irrespective of the desire of the Ministry of Justice to save money.  It is our assessment that Option 1 builds in that incentive.  

Q7. Do  you agree that we have correctly identified the range of impacts under the proposals set out in this consultation paper?  Please give reasons.
Where the consultation paper has not identified additional risks and impacts anticipated by Providers we have indicated those in this response.

We remain concerned that the impact on firms comprised solely or mainly of black and minority ethnic ownership may be disproportionately affected by the proposed changes.  The point has previously been made that such Providers are predominantly of the size of business which will find it difficult if not impossible to increase scale to the extent that they will be able to competitively bid for Duty Provider Work.  We reiterate our concern that the risks associated with ownership and management of such firms will be increased by the present proposals.  We remain of the view that such firms are unlikely to be able to sustain their existence with Own Client Work alone.

We submit that this issue pertains to the ownership and management of those firms and do not indicate that it reflects the ability of Providers of a non black and minority ethnic make up to represent clients of diverse ethnic backgrounds.

Q8. Do you agree that we have correctly identified the extent of impacts under these proposals? Please give reasons. 

We refer to our comments above as to the impact of the proposed changes.  We remain gravely concerned that the changes will impact significantly upon the effective supplier base, such that it becomes unable to respond to significant increases in the numbers of defendants charged and requiring representation.

Q9. Are there forms of mitigation in relation to impacts that we have not considered? 
We refer to our comments above.  
We also set out below additional comments on the consultation document outside the scope of the specific questions raised above.  We adopt the paragraph numbering of the consultation document for ease of reference.

1.3

The analysis of increasing government spending on the legal aid budget appears to conveniently overlook the responsibility of the Ministry and other Government departments for cost drivers in this field.  The incessant changes to the structure of the Criminal Justice System and introduction of rafts of new legislation cause a reactive change in the need for representation that is not driven by practitioners.  One needs look no further than the increasing legislation creating novel criminal offences over the past decades for example.

1.28

We are concerned that any move away from “passport” entitlement to legal aid for those receiving Universal Credit will increase the bureaucracy involved in consideration of a massive number of applications for public funding.  The courts are presently ill equipped to provide timely responses to applications for Representation Orders (particularly acute in the London CJS area).  That in turn results in uncertainty for practitioners who bear the risk of conducting initial and subsequent hearings without funding.  Practitioners are ill placed to shoulder the burden of increased bureaucracy arising from the application process.  The Ministry is encouraged to give careful consideration to any changes to the grant of Representation Orders for those on the lowest incomes.  Delay and uncertainty reduce efficiencies to be achieved by HMCTS, CPS, Police and practitioners alike.  We encourage the LAA to implement electronic legal aid applications and assessment in order to increase efficiency in this area.
The Ministry is reminded of the obligation placed on Providers by the Criminal Procedure Rules to deal with plea before venue, mode of trial, case management and/or sentence at the first hearing listed at the Magistrates’ court.  Providers should not be required to undertake those steps without certainty as to funding of the case.
1.29

Please identify the constituent members of the panel to be assembled to advise the Ministry on system reform within the CJS.  We request that the consultation period be extended to allow for the consideration of this information.

2.5

We remain concerned by the intended reduction in the scope of advice to prisoners.  We believe that the Ministry places misplaced trust in the cogency of the prison complaints system.  It is the existing failings of that system which give rise to applications for judicial review.  The system is not equipped to resolve those issues with the result that prisoners seek recourse to challenge inappropriate decisions.  The combination of a reduction of funding of prisoner rights advice with further limitation to judicial review funding will leave prisoners without the means to resolve or challenge decisions made as to their status and treatment in prison.

By example a firm in the West Midlands presently represents a prisoner seeking to challenge decisions made by the prison.  The prisoner was accused of sexual activity with another prisoner.  She raised an internal complaint as to the treatment of this issue.  That complaint was ignored and no response was provided.  The prisoner sought to raise both the initial issue and failure to deal with the complaint by contacting the Prisoner and Probation Ombudsman.  The prisoner discovered that her letters to the Ombudsman were returned, with an indication that she was not permitted to write to that body.  She sought to contact the Ombudsman by telephone but the prison refused to add that number to those accessible using her pin.  Having reached that impasse the only route for the prisoner was to seek the assistance of an independent Solicitor with a view to bringing judicial review proceedings.  Under the present proposals a prisoner in such circumstances would be denied access to redress.  The example aptly highlights the types of difficulty facing prisoners and the inadequacy of the complaints system.

The Minister’s foreword refers to prisoners seeking legal advice to obtain “an easier life in another prison”.  Present funding does not enable prisoners to obtain publicly funded advice to pursue such an aim.  The expression reveals the lack of understanding by the Ministry of the extent and scope of work undertaken by prisoner rights specialists and which impact upon the fundamental human rights of inmates.  It is common for prisoners to seek transfer to enable them to undertake courses which will be determinative of future parole applications, not to mention reduction of their risk of recidivism and presenting a danger to the public.  It is in the interests of the public and of justice to enable prisoners to challenge decisions which affect their means to address their offending.  This is a problem of the Ministry’s creation, since there is inadequate funding for these courses, so that they cannot be run in all establishments.  This problem is particularly acute for those serving indeterminate sentences.
It is submitted that any society is judged by the manner in which it deals with its most vulnerable citizens.  There are few more vulnerable categories than those imprisoned having been prosecuted and detained by the state.  To restrict access to review of decisions made by prison staff is to undermine the rule of law for prisoners.

The difficulties experienced by prisoners are exacerbated when they lack basic literacy skills (not uncommonly the case), have mental health issues, are youths or vulnerable individuals.  The prison complaints system does not adequately cater for these difficulties.

2.8

We do object to the wealthiest defendants being required to make payment for their legal services.  The state brings the case against the accused and should pay the reasonable costs of the defence unless and until a defendant is convicted.  Those acquitted should not bear the burden of paying to defend proceedings instigated without their having any choice.  The defendant’s position clearly needs to be distinguished from that of a civil claimant who chooses to resolve dispute by bringing proceedings.  The courts are already empowered to order payments towards costs from those who are convicted and have means to pay.   
Providers commonly experience difficulty in obtaining payment by clients privately funding legal advice in cases involving allegations of fraud or financial crime.  It is common for defendants to be subject to restraint orders obtained ex parte at the High Court.  Those orders set limits to the weekly expenditure of defendants, at rates commonly as low as £250 per week, enabling only basic household expenses to be incurred.  Whilst application can be made to the High Court to vary such orders that in turn gives rise to legal costs which can not be borne by Providers in the hope of future payment.

The Ministry is asked to disclose its analysis of the success or otherwise of existing applications based on hardship criteria, as applied in magistrates’ court proceedings.  It is anticipated that this analysis will reveal that a tiny minority of those applications are granted.  It is doubted that hardship criteria applied to defendants facing crown court proceedings will result in many decisions to provide public funding.

The impact of the Criminal Procedure Rules resulting in automatic directions issued upon the sending of cases, result in very short time frames applying for the preparation of the defence case.  We are concerned that alterations to funding in the crown court will result in greater delay in certainty for Providers who will in turn delay the preparation of cases pending trial at the crown court.  Difficulties in early provision of advice are further compounded by a shortage of resources within the Crown Prosecution Service, which presently results in the late service of cases papers in many cases.  Further delays and uncertainty are not acceptable.

By their very nature matters sent for trial at the crown court include allegations of the most serious violent and sexual offending.  It is neither realistic to expect a litigant in person to navigate the maze of a jury trial in a manner enabling a just result, nor desirable for litigants in person before the crown court to be permitted to cross examine vulnerable complainants.  

We remain opposed to the application of the prevailing legal aid rates as a means to assess the reasonable costs which should be awarded to successful defendants.  It is unjust that a client who has borne the reasonable costs of his Solicitor should have an artificial cap on the sums which can be recovered from the central fund.  
2.11

The proposed residency test fails to take account of applications for civil funding, which relate specifically to challenges to decisions made as to a person’s right to remain in the UK.

Applications for judicial review by prisoners are likely to include challenges being brought by individuals temporarily resident in the UK but who are then detained to serve prison sentences (perhaps pending deportation).  Are such prisoners detained by the state to be denied the right to challenge inappropriate decisions as to their ongoing detention and treatment within the prison system?  A foreign national detained in prison with no means to return to her/his country of origin should not be refused access to publicly funded legal advice.

A recent example arises in from a client represented in the West Midlands area.  The applicant was made subject to closed conditions in custody, on no other grounds than his being a foreign national.  He exhausted the prison’s complaints procedure without a change in his conditions.  It was necessary for him to instruct Solicitors as he had no other means to take the matter forward.  It took over twelve months for the decision to be reversed, which only arose once Judicial Review proceedings had been instigated.  If the proposals to reduce scope proceed an applicant with an issue such as this would receive no redress.

2.18

The proposal arises from the misconception that practitioners advise clients to bring weak cases for judicial review.  It also assumes that due to the large number of cases that settle, the cases were weak or should not have resulted in the commencement of proceedings.  These assumptions ignore the reality of the steps taken before such proceedings are issued.  The proceedings are often issued in frustration at deadlock reached and where the issue of proceedings focuses the respondent on a sensible approach to negotiation.  That such proceedings frequently settle does not indicate the inherent weakness of the application, or that they would not proceed past the permission stage.

The proposal transfers an unacceptable risk to Providers, the impact of which will be a dearth of choice for applicants.  

2.46

Amendment to the future rate of payment for existing VHCC cases places Providers at a distinct disadvantage.  Providers already engaged in VHCC work are committed to completion of that work and are not able to withdraw from acting where no ethical bar arises.  The Ministry proposes a unilateral amendment to the contract agreed with those Providers which is arguably unlawful and subject to judicial review.  A 30% reduction in the rates paid for work in such cases threatens the viability of ongoing representation.  

VHCC cases involve significant input of unremunerated time at each stage of agreement of stage plans.  They involved protracted negotiation, meetings with contract managers and time spent in assessment of the work undertaken at each stage.  This is true for litigators and advocates alike.  It is apparent that under the existing system all work and payment is agreed in advance with the result that there can be no question of the accepted necessity of the work undertaken.   A reduction of 30% in the value of the fees provided for such work simply threatens the viability of Providers undertaking those cases in future.

Providers traditionally involved in the panels undertaking this work have invested considerable time and effort to ensure the retention of competent staff and technology.  These are cases which cannot properly be undertaken by every firm holding a contract.

2.49

The consultation paper indicates there to be concern regarding the instruction of multiple advocates in cases.  The Ministry is requested to publish the data to which it refers for consideration by the profession.  The appointment of multiple advocates is governed by an existing system in which judicial approval is required.  The experience of Providers in the West Midlands area indicates a tightening in the application of those provisions and a consequent reduction in the number of multiple advocates approved.  It is not anticipated that the involvement of Presiding Judges in preference to trial judges will have any direct impact on this issue.

2.54

The present response has been provided by the Criminal Law Committee of Birmingham Law Society and consequently restricts its responses to matters affecting changes to funding in criminal cases.  We anticipate that a separate response will be filed commenting on the proposed changes to civil legal aid.

3.12

We propose that it should be a requirement of any Provider engaging in VHCC work that they hold a general criminal contract.  Providers who commit themselves to the full range of criminal services, who are expected to incur the costs of consolidation and inward investment should not be disadvantaged by the existence of niche Providers involved solely in VHCC cases.

3.25
Whilst The Society welcomes the notion of exclusivity in relation to Duty Provider Work there are instances when firms will find that it is not economically viable to follow a case moved to another CJS area through no fault of the Provider.  It is proposed that the relevant clauses should be amended to enable a Provider to relinquish a case where it becomes unviable for them to continue.

3.48
We disagree with the imposition of an obligation upon Providers to apply regulation 16 considerations before considering whether a client can still be represented, where no public funding certificate has been granted.  It is very common that having been represented by the duty solicitor at the police station a client seeks to be represented by a Provider of choice thereafter.  It is consistent with the retention of client choice to enable that to be done.  It is unnecessary to import considerations affecting the transfer of representation orders unless and until such an order has been granted.  The present proposal loads Providers with unremunerated work at a time when they may have no access to instructions from the client.

3.74 

The current proposals are too vague regarding the process of procurement.  It is disappointing that the Ministry of Justice has given no indication of the anticipated number of Duty Provider Contracts in each area.  The information is essential for Providers to assess their position and prepare for changes in their structure.  Whilst the consultation encourages consolidation none will occur until more meaningful detail has been provided which enables Providers to take acceptable risks relating to future investment.  We submit that the time frame for consultation should be extended to enable Providers to consider the joint research commissioned with the national Law Society, for the Ministry to further consult with Providers and representative bodies.

3.99

In view of the paucity of detail provided in the current proposal we are not confident that providers will have had either sufficient information arising from the ongoing research, time to consider its impact or to respond to further consultations by early 2014.  As the proposals stand, for reasons identified above, providers are in no position to take meaningful steps towards consolidation.

It is proposed that the consultation period is extended to late 2014 before the process is commenced in 2015 with a view to contracts commencing in early 2016.

It is noted that the current phase of consultation will result in the collection of responses by 1 November 2013.  We are concerned that insufficient time has been allocated to consideration of those responses, in view of the large number of responses given to the earlier consultation document.  The time frames proposed are unrealistic and do not give providers sufficient time to assess the impact of the final detail of the contract envisaged, or to make changes to existing structures.
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