BIRMINGHAM LAW SOCIETY SUBMISSION TO THE CIVIL 
JUSTICE COUNCIL WORKING PARTY - PROPORTIONALITY

	
	Pros
	
	Cons

	1.
	· Proportionality will be better defined
· The test will seek to reduce overall civil litigation costs
· All parties will need to take more ownership for costs incurred

	
	· Increased satellite litigation on costs

· Fewer resources being allocated to cases may impact upon outcomes
· Low value complex claims and public interest cases may suffer

	2.
	· There is a need for reform in some form or other

· There are claims where costs do exceed damages

· For the most part proportionality isn’t an issue in LVCP RTA claims (fixed fees)

· Additional liabilities do have an impact on overall costs
	Agr Agreed
	

	3.
	· What the proportionality test should be

· Broad brush reductions on costs to apply

· Conduct –v- cost of litigation in any event justification for costs

· Additional liabilities to remain outside the proportionality test


	Dis Disagreed
	

	4.
	Claimants’ view

Proportionality 
· CPR 1.1 (2) (c) (i) – (iv) determines what the courts should consider when looking at proportionality,  namely the amount of money involved, importance of the case, complexity of the issues and financial position of each party.   Lord Justice Jackson’s 5 factor approach in dealing with proportionality is therefore not that far removed from what the courts are already asked to consider. 

· The current test applied by the courts is found in Lownds  v Home Office.  It is clear is that proportionality is fixated to a heavily on one criteria,  namely damages v costs.  This is despite CPR 1.1 (2) (c) and Lord Justice Jackson’s proposals applying a multi factor approach.  This is why Lownds applies necessity and reasonableness.  

· Is proportionality working?  If we consider fixed cost cases namely those that fall under the low value claims process for RTA claims then the answer would appear to be yes.  When the process works then costs are often, if not always, less than the damages claimed – with reference to a fixed fee. Under this model dispute and complexity are removed which are significant “driving factors” so far as costs are concerned.
· If we look at other litigated case types either pre or post issue, overall costs can outweigh damages mainly in “Fast Track” cases, with a value of £25,000.00 or below.  Often the conduct of the parties plays the most significant part. If damages are due then the quicker they are agreed and the fewer “driving factors” there are, the lower the resulting costs will be.  It is “behaviour” that needs addressing in determining proportionality not just financial value.   

Examples
· A RTA claim for damages of no more than £5,000.00 is being pursued, if the claim concluded without court proceedings it would have resulted in overall costs of no more than £3,000.00. Due to a significant number of “driving factors”, the claim is issued. After allocation, several case management hearings later, further Defendant expert evidence, the claim finally concludes many months before trial on acceptance of a claimant’s Part 36 offer. The resulting overall costs claimed £11,300.00, almost 4 x what should have been paid due to “driving factors” and “behaviour”        


	Is Is the   current system working?
	Defendants’ view  

Proportionality 
· Proportionality makes no difference to the amount that paying parties are ordered to pay, even when the court agrees that the amount being claimed is disproportionate. The problem stems from an assumption that costs will exceed the amount in dispute.  

Lownds v Home Office

· The so-called Lownds test which provides the practical application of how proportionality is dealt with at detailed assessment hearings is a toothless tiger.  If a preliminary ruling is provided at the outset that costs do appear disproportionate, it introduces a theoretical second limb of “necessity” as well as “reasonableness”.  This is largely a waste of time, as it is extremely rare for an item that is considered reasonable to be considered unnecessary.  Likewise, if an item is considered unnecessary, it will already have been considered unreasonable.  In short, the Lownds test makes no difference and simply adds to the time spent to the already cumbersome and lengthy process of detailed assessment.  

Additional Liabilities

· Success fees and ATE premiums are not taken into account when considering proportionality.  Therefore, a funding arrangement that has the potential to more than double the amount of costs that will be claimed is disregarded as far as proportionality is concerned.  This is a ridiculous state of affairs. The manner of funding should be central to proportionate behaviour throughout a claim and provides no incentive for a CFA-backed litigant to behave proportionately.  This encourages abuse and the use of such funding arrangements to blackmail paying parties into settling in the knowledge of the extremely expensive consequences of fighting even unmeritorious claims.  

Examples

· Certainly in fast track cases, it is the norm for costs to be five times or more the damages. A recent case that went before a Regional Costs Judge involved just £5,000 in damages and a costs claim of £62,000. The claim was determined as being disproportionate from the outset but the RCJ confirmed that in his experience it wouldn’t make any difference to the fact that the outcome would still be disproportionate. Although the assessment was not completed, the bill is likely to be agreed in the region of £38,000, over 7 times the amount recovered. 

· Another recent example is the £4,000 damages claim which concluded without proceedings being issued. The costs claim was presented at a staggering £75,000 but was agreed at £17,000. A good reduction but still over 4 times the damages payment.



	
	Reform

· The current test is not without its problems so clearer guidance and definition of proportionality is not without merit. Any test should ensure that damages v costs, “driving factors” and “behaviour” all play an equal part.

  
	
	Reform

· The definition of proportionality proposed by Lord Justice Jackson is welcomed but the only way to really get to grips with proportionality is to empower the court to make a broad-brush reduction at the conclusion of the detailed assessment. 




