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Call for evidence: effectiveness of Transfer of Undertakings (Protection of Employment - TUPE) Regulations 2006. Response form
You can complete your response online through Survey Monkey:

https://www.surveymonkey.com/s/QSZ89BK
Alternatively, you can email, post or fax this completed response form to tupe.callforevidence@bis.gsi.gov.uk at the Department for Business, Innovation and Skills (BIS)

Email: tupe.callforevidence@bis.gsi.gov.uk

Postal Address:

Cathryn Law
3rd floor Abbey 1
Department for Business, Innovation and Skills
1 Victoria Street
London SW1H 0ET

Fax: 0207 215 6414

The Department may, in accordance with the Code of Practice on Access to Government Information, make available, on public request, individual responses.

The closing date for this consultation is: 31 January 2012
Name: Michael Hibbs


Organisation (if applicable): Birmingham Law Society


Address: Cornwall Buildings, 45-51 Newhall Street, Birmingham, B3 3QR
Please state if you are responding as an individual or representing the views of an organisation, by selecting the appropriate group. If responding on behalf of a company or an organisation, please make it clear who the organisation represents and, where applicable, how the views of the members were assembled. Please tick the boxes below that best describes you as a respondent to this consultation:



	
	Business representative organisation/trade body

	
	Central government

	
	Charity or social enterprise

	
	Individual

	
	Large business ( over 250 staff)

	 FORMCHECKBOX 

	Legal representative

	
	Local government 

	
	Medium business (50 to 250 staff)

	
	Micro business (up to 9 staff)

	
	Small business (10 to 49 staff)

	
	Trade union or staff association

	
	Other (please describe):


Call for evidence: Effectiveness of Current TUPE regulations

Clarity and Transparency of 2006 Regulations Overall

Question 1: Have the 2006 amendments provided greater clarity and transparency on application of TUPE rules? 

	Yes
	[  √
	]
	No
	[
	]


	The “service provision change” sought to enshrine the state of the law without the need for further complicated judicial reasoning. 

Greater clarity still needed over the “goods” issues under Regulation3(3)(b)




Question 2: Do the 2006 Regulations provide enough transparency around employment rights and obligations being transferred to ensure a smooth transition? If not, how could this be improved?

	Yes
	[  √
	]
	No
	[
	]


	The 2006 Regulations sought to and successfully reflected the case law at that point.  They are sufficiently clear. 




Question 3: Do employers and commissioners generally comply with the transparency obligations under the 2006 Regulations? If not, are there particular problems around timing and/or accuracy of the information they provide; and are problems particularly noticeable in respect to transfers from the public or private sector?

	Yes
	[X
	]
	No
	[
	]


	By “transparency obligations” we assume this question relates solely to the employee liability information (“ELI”) obligations contained in regulation 11 of the 2006 Regulations.

Our general experience is that transferors do, on the whole, comply with the requirements under regulation 11 to provide ELI in advance of the transfer. Any disputes or claims tend to be about the quality of the information provided rather than failure to provide information at all. Claims brought in relation to ELI at an employment tribunal are rare.

We suggest that EU information be provided 28 days in advance rather than 14 and that the Transferee has the right to request clarification.  We also suggest that the categories of EU information be extended to ensure a complete picture.  

However, our impression is that for many transactions the statutory minimum ELI is not as extensive as transferees would wish. Parties to transactions typically seek to supplement the minimum requirements under TUPE through additional disclosure and related contractual protections in the form of warranties and/or indemnities as to the accuracy of that information.  

That said, in some situations, for example internal reorganisations of companies within a group may give rise to TUPE when only minimum ELI is required.




Service Provision Changes

Question 4:  Does inclusion of service provision changes within the 2006 Regulations provide benefits in terms of increased transparency and reduced burdens on business? If yes what are these benefits? If no, what additional burdens have resulted from their inclusion?

	Yes
	[X
	]
	No
	[
	]


	In practice, this often means less time is spent on assessing whether TUPE applies and an earlier focus on how to manage employment issues and how related liabilities should be shared between the parties.  However, as we have commented below, the evolving body of case law in this area has begun to bring about new areas of uncertainty.

Since the new statutory concept of SPCs was introduced by the 2006 Regulations there has, it seems to us, been an increased level of transparency overall. The starting point in most outsourcing scenarios, by a relatively straightforward application of the SPC provisions, will now be that TUPE is likely to apply unless there are specific reasons to challenge this (for instance,  if there are to be material changes to the activities or if one of the exemptions potentially applies). In theory, at least, the ability to identify whether or not TUPE is triggered by applying this test instead of adopting the more convoluted multi-factorial approach provides benefits to business in terms of costs savings and increased certainty.

However, there is some evidence that the transparency and certainty that had been sought by the 2006 amendments is being eroded to a degree by the wave of case law in the last couple of years, mainly at Employment Appeal Tribunal level, relating to the interpretation of the SPC provisions. 


Question 5: Have the 2006 amendments led to less need to take legal advice prior to tendering or bidding for contracts?

	Yes
	[  √
	]
	No
	[
	]


	There is a distinction to be drawn between circumstances where legal advice is required to identify whether or not TUPE is likely to apply and the advice that client’s require when the parties accept that TUPE will apply.

Our observation is that clients are now less likely to seek specific advice about whether or not TUPE applies before tendering or bidding for a contract. However, we have not experienced a decline in client’s requiring advice to deal with the employment implications of transfers and to document and negotiate related contractual provisions. 




Question 6: Have the 2006 amendments led to fewer tribunals resulting from service transfers?

	Yes
	[  √
	]
	No
	[
	]


	We assume that this question refers to cases in which the applicability of TUPE has been challenged in outsourcing situations, rather than cases generally which have arisen in a TUPE context. 

It is not possible to identify from the published tribunal statistics whether the 2006 amendments have led to an overall increase or decrease in the number of such cases. However, based on the reported appellate decisions and information received about other ET decisions, the 2006 amendments have clearly led to a new wave of case law in relation to service transfers.  So, while it is now clear that there will be a relevant transfer where there is an SPC satisfying the relevant conditions, the concept of what amounts to an SPC has, and continues to be, tested in the courts. 

Most of the points being appealed in these cases are pursued only in connection with 3.1 (b) rather than 3.1 (a) of TUPE. In other words, they relate only to the interpretation of the new statutory concept rather than the question of whether there was an old-style business transfer.  

It is not clear whether the current number of cases being decided will start to curtail as the areas of uncertainty are reduced or whether this is set to continue. It is to be expected with any new statutory concept that there will be a period of time during which its scope will be tested through the courts.  It is also possible that the number of claims in recent years is in part a consequence of the current economic climate.  However, for the time being at least, many practitioners and clients are finding that the case law developments are taking away a lot of the certainty that the SPC provisions provide in principle.

There are particular concerns about what the developments mean for ‘call off’ or ‘framework’ agreement or where there is scope to separate the “activities” undertaken prior to a service changes from the expectation of future work under the call off or framework arrangements.


Question 7: Is the inclusion of service provision changes in principle helpful, but there are alternative models for their inclusion that would lead to improvements? What might these look like?

	Yes
	[
	]
	No
	[
	]


	Our experience is that, in general, the inclusion of the service provision changes has been helpful and has provided more clarity for transferors, transferees and their employees.

However, there does remain a lack of clarity regarding the exemptions to the service provision changes under Regulation 3(i)(b). This lack of clarity means that, currently, the exemptions are of limited use as our experience is that parties are reluctant to rely on them.

We suggest that, where concessions in relation business transfer, a trial period of 28 days be allowed before the transfer is deemed effective. 




Question 8: Should professional services be included in the definition of service provision and be covered by the Regulations? 

	Yes
	[√
	]
	No
	[√
	]


	There is no logic for any other position.




Question 9: Would the exclusion of professional services lead to uncertainty over whether TUPE did or did not apply, requiring businesses to seek further legal advice? 

	Yes
	[
	]
	No
	[√
	]


	There is no logic in such an exclusion and no commercial basis for it.




Harmonisation of Terms and Conditions

Question 10: Is lack of provision for post-transfer harmonisation a significant burden? How might the Regulations be adjusted to enable this whilst remaining in line with the Directive?

	Yes
	[
	]
	No
	[
	]


	Yes, this is a significant burden and is far wider in its application and consequence than just harmonisation.  All transferees face uncertainty in attempting any variation, even by consent, unless they dismiss.  It unnecessarily increases administration and management costs post transfer. It can tie the hands of the business for an indefinite period (case law confirms there is no set period after which the connection is severed) and adds to uncertainty if changes are made as to whether they are void/voidable and create issues of cherry picking.  It places the transferee in a worse position than the transferor as there is a continuing risk of challenge/uncertainty and the danger of cherry picking the beneficial elements. 

We suggest that TUPE be amended to delete reg 4(b). Alternatively, it would be an improvement to drop the second limb of the test in reg 4(b) “entailing changes in the workforce”. Although the ETO definition in the ARD includes the changes in the workforce element it does not specifically apply to changes to terms and only applied to dismissals. 
· Guidance: The distinction between the reason being the transfer, and a reason ‘connected’ with the transfer is unclear, and could be clarified.

· Regulations: The restriction on changing terms and conditions for a reason connected with the transfer unless for an ETO entailing changes in the workforce is inflexible and difficult to operate in practice. Potential solutions:  first, to remove the ETO qualification, and permit changes to terms and conditions in line with the guidance given by the ECJ in the Martin and Beckmann cases. Second, to limit the restriction on transfer-related changes to terms and conditions for a specific period.  Although not specifically permitted by the ARD, it is analogous to the protection provided by Article 3 (3) in relation to changes to collective bargaining arrangements.  

· Guidance: Without further changes to the Regulations, some further clarification on when changes to terms and conditions are permissible in the guidance would be helpful.

· Regulations: a relaxation of the rule that a transferee cannot rely upon a transferor’s ETO reason would resolve some practical issues in relation to business transfers, particularly in insolvency situations.




Question 11: Would it be helpful to have a provision limiting the future observance of terms and conditions derived from collective agreements?

	Yes
	[X
	]
	No
	[
	]


	At present there is some uncertainty as to whether terms and conditions derived from a collective agreement are “static” or “dynamic” (as a result of competing lines of case law – see, for example, Parkwood Leisure Ltd v Alemo-Herron and others [2011] UKSC 26 and Werhof v Freeway Traffic Systems GmbH & Co KG KG C-499/04). In other words, do employees retain their terms and conditions as at the date of transfer (static), or could terms and conditions be subject to changes derived from subsequent changes to the governing collective agreement (dynamic)?

Current UK (Court of Appeal) authority requires a static approach. However, a decision from the European Court of Justice is currently awaited as to whether the wording of the ARD requires a static approach to be adopted by national courts rather than a dynamic approach. It is possible that a subsequent UK (Supreme Court) decision could re-introduce uncertainty, given its indication that it might favour a dynamic interpretation. 

In our view, the “static” approach would give greater certainty to all parties, as terms and conditions would be fixed at a particular date. Although arguably the “static” approach reduces an employee’s rights (as he would lose the right for his terms to be determined by reference to future iterations of the collective agreement in question), the European Court of Justice decision in Werhof v Freeway Traffic Systems was that the ARD could accommodate a German law which required a “static” approach. Arguably, the UK need not give employees greater protection than that required under the Directive.




Question 12: Would it be helpful to agree with employees a renegotiation of their contract provided that overall the resulting contract was no less favourable than at the point of transfer?

	Yes
	[√
	]
	No
	[
	]


	The relevant case law (Regent Security Services Limited v Power [2007] EWCA Civ 1188) suggests transferring employees can rely on TUPE to “cherry-pick” the best of their pre-transfer terms and conditions and any post-transfer harmonised terms and conditions the transferee seeks to implement. (i.e. protecting transferred employees even more than anticipated by the ARD). This would seem to be an unintended consequence of the restriction on post-transfer changes to terms and conditions.

Reducing the restrictions on “contracting-out” of TUPE, so that employees either personally or via their trade unions or elected representatives could consent (either individually or collectively) to post-transfer harmonisation of terms and conditions would significantly reduce the burden on employers. In particular, an employer and employee may, as a matter of general contract law, agree to vary contractual terms at any time. Therefore, it could be seen as unduly restrictive that an agreed variation should be voidable just because it was because of or for a reason connected with a TUPE transfer. 

This is a particularly compelling argument given that the requirement to observe transferred employees’ terms and conditions in the ARD only relates to those agreed in a collective agreement, and only until the date of termination or expiry of the collective agreement or the entry into force or application of another collective agreement. The Directive does not contain any prohibition on employees agreeing to the variation of terms and conditions of employment which are not subject to a collective agreement following a transfer, nor once any collectively agreed terms have expired/fallen away. 

In our view, introducing a test of “overall no less favourable” or similar wording into the legislation would be likely to lead to disputes and a new focus for potential litigation under the 2006 Regulations. In particular, employee benefits can be difficult to quantify, especially where the benefits are non- financial or not easily replicated by a transferee.

An alternative suggestion to allowing employees and employers to vary contractual terms after a transfer by consent would be to relax the restrictions on compromising claims under TUPE. This would ensure employees could freely enter into an agreement with their employer to vary their employment terms, but this would always be regulated by the requirement for the employee to have taken independent legal advice prior to entering into the compromise agreement. 

Finally, consideration would need to be given as to whether the employees’ agreement would need to be by individual consent, or whether a collective agreement made between the employer and recognised trade union would be sufficient. The use of collective agreements could reduce the administrative burden on employers (by avoiding the need to reach individual agreement) whilst protecting the affected employees (by giving the unions a role). Consideration would also need to be given as to whether the employee’s consent needs to be “informed consent” and if so, whether there would be any formal requirements to document that (where a compromise agreement is not used).


Insolvency and Liabilities

Question 13: Should more be done to clarify the application of TUPE in insolvency situations? If so, would this require changes to the legislation, for example, by setting out which insolvency procedures fall under which provisions, or would more detailed guidance than currently provided be sufficient?  

	Yes
	[√
	]
	No
	[
	]


	The position regarding the application of the TUPE Regulations in administration situations is now clearer following case law which confirms that administration is not analogous to bankruptcy proceedings. However the position in relation to other insolvency procedures is less clear, due to the terminology used which has been taken from the ARD and does not directly correspond directly to UK insolvency procedures. 

We believe the position could be improved by amending the TUPE Regulations to list the insolvency procedures which are, or are not, caught by the Regulations.


Question 14: Have the 2006 amendments meant that transferees (ie businesses taking over the contract) have a greater awareness of potential liabilities, and has this helped to reduce transaction costs and risks? If not, how could this be improved?

	Yes
	[√
	]
	No
	[
	]


	Awareness

Our experience suggests that transferees in a transaction or outsourcing situation do seem to be aware that taking on a business may result in transferring employees, especially where there is a service provision change. However, there is still some disconnect between the level of knowledge of commercial teams and the HR teams within a business, and knowledge about the scope of the potential liabilities. For example, the risk from liabilities from pre-transfer redundancies, claims from employees under Regulations 4(9) and 4(11) of TUPE, and protective awards from a failure to comply with the duty to inform and consult with employee representatives under Regulations 13 and 14.  

ELI information does give some transparency over the rights and liabilities that the transferee will inherit in relation to those transferring employees (through details of disciplinary sanctions, existing claims and disputes, terms and conditions and identities of transferring employees). However, as set out above the scope ELI provided is insufficient in relation to information such as enhanced redundancy entitlements, so the risks that such rights transfer to the transferee without their knowledge at the time of the transfer remain. 

Where there are insolvency situations, our experience is that there are still large number of transferees who are unclear to which insolvency procedures TUPE will apply, or believe that believe they can ‘pick and choose’ which staff to keep on post acquisition.  In addition, again we have also found that transferees are generally unaware of the potential risk from pre-transfer dismissals, what liabilities and amounts will (and will not) transfer in insolvency situations, what can be claimed from the National Insurance Fund and of the ways that terms and conditions can be changed post transfer. 

In addition, transferees of an insolvent business also face the risk of liability for a protective award, where the duty to inform and consult has not been complied with by insolvency practitioners.  Although liability for a failure to inform and consult is joint and several, where the transferor is insolvent, there is a risk that the tribunal will determine that the transferee should be liable for the whole amount.

Transaction costs and risks

In relation to the general application of TUPE and service provision changes, we have received feedback that the tendency is to err on the side of caution in assuming that TUPE will apply, so TUPE clauses are included in most outsourcing contracts. This often adds negotiating time as these clauses are often contentious and for the same reason increases the level of legal advice (in house or external) required.

Improve awareness

To improve awareness of potential risks for transferees, the provisions of ELI should be    amended as suggested above in terms of scope and the timing of provision of information. This would not necessarily reduce transaction costs as may lead to a requirement for further due diligence and clarification questions from the transferee but would enable the transferee to have more visibility over potential liabilities in relation to the terms on which the employees are engaged.

Improve risks

Relaxation of the rule that a transferee cannot rely upon a transferor’s ETO reason would resolve some practical issues in relation to business transfers, particularly in insolvency situations.

Consultation Issues
We recommend that collective consultation begun prior to the transfer under S188 of TULR(c)A be deemed to discharge, in whole or part, any such obligation of the transferee to the same employees.

In relation to information and consultation we recommend that there is a carve out from the obligations under Regulations 13 and 14 in respect of insolvency practitioners (and transferees of insolvent companies) so that this would reduce the likelihood that a claim/award for a protective award would be made. Alternatively, a relaxation of the ‘special circumstances’ defence would improve the risk position for transferees.


Question 15: Should liability for pre-transfer obligations be transferred entirely to the transferee as is the case currently in the Regulations ie should the business taking on the contract take on all the liabilities of the business or part of the business they are taking over? Or should both parties be jointly liable, as permitted by the Directive.  

	Yes
	[
	]
	No
	[√
	]


	1. General: 

Currently the parties contract to apportion liability between them in relation to the period of time pre-/post-transfer, which would all ordinarily transfer to the transferee (with named exceptions – for example, criminal liabilities). However, if no contractual provisions are included this can result in the unjust position that the transferee picks up the transferor’s pre-transfer liability, for example for unpaid wages.

It is our view that the liabilities should be joint based upon the date at which the liability (cause of action) arose.

2. Insolvency: Our experience does suggest that the current position (namely that all pre-transfer liabilities pass to the transferee) does discourage businesses from ‘rescuing’ other failing businesses. In this economic climate this is becoming more significant. The purchase price for insolvent businesses is often too low for this to be reduced to fully take into account the potentially significant employment risks and liabilities the purchaser will be required to take on (for example, in relation to potential liabilities from any pre-transfer dismissals, which could make the transaction financially unviable for the purchaser.)

Addressing the position in relation to whether the ETO of the transferee can be relied on, and relaxing the position on the use of the special circumstances defence for a failure to inform and consult (see question 14) would reduce these risks for the transferee. 

Increasing the level of recovery available for employees from the National Insurance Fund would also help the transferee’s position where they would ordinarily inherit a high level of pre-transfer liabilities such as salary arrears.  


Guidance

Question 16: Is the provision on ‘Economic, Technical or Organisational reason entailing changes in the workforce’ sufficiently clear? Would additional guidance be helpful and if so in what form?

	Yes
	[ 
	]
	No
	[X
	]


	The BIS Guidance could be clearer in respect of the following:

1. Clarification of definition of “economic, technical or organisational reason”

The explanation of “What is an “economic, technical or organisational” reason?” is not perhaps as clear as it could be.  It states that there is no definition and then lists what it is “likely to include”.  It may be helpful to list specific examples of leading cases and recent decisions where a reason has been held by the Tribunal/Court to be (or not to be) an ETO reason, for example:

2. Clarification of “entailing changes in the workforce”

Clarification of “entailing changes in the workforce” could be further clarified in light of the decisions in Tapere v South London and Maudsley NHS Trust ET/2329562/07  and Nationwide Building Society v Benn and others UKEAT/0273/09.


Question 17: Are there other areas of TUPE that would benefit from additional guidance/clarification?

	Yes
	[X
	]
	No
	[
	]


	1. Clarification of the territorial scope of TUPE

The scope of TUPE is currently contained at Part 2 of the BIS Guidance and, more particularly, the territorial scope of TUPE is explained under the subheading “The effect of the Regulations where employees work outside the UK”. It states that TUPE applies to the transfer of an undertaking situated in the UK immediately before the transfer, and, in the case of a service provision change, where there is an organised grouping of employees situated in the UK immediately before the change.   The guidance could be clarified in respect of the following points: 

a) Does TUPE apply if an undertaking is transferred between member states or from the UK to outside the EU or if there is a service provision change with similar geographical circumstances?

b) How does TUPE apply to employees who ordinarily work outside the UK for a UK undertaking or a UK service provision?

(c)  How does TUPE apply where the Transferee itself and the service provision by the Transferee will be outside the UK/EU.

2. Clarification of definition of “employment” used in TUPE

Regulation 2 of TUPE says that the Regulations apply to any individual who works for another person, whether under a contract of service or apprenticeship or otherwise and does not include anyone working under a contract for services.
The Guidance here could be clarified to reflect that the definition of an “employee” in this context is wider than that usually used in an employment law context.  It would be helpful for the guidance to give examples of who the definition covers – for example agency workers or other atypical workers.

3. Guidance in respect of the ECJ decision in Botzen Rotterdamsche Droogdok v Maatscappil BV [1985] ECR 519 - who is assigned to the business or service provision?

4. Clarification in respect of the application of TUPE to transfers by “non-contractual employers”

5. Provision to allow compromising claims in respect of consensual variation of terms without the need to discuss and re-engage




Implementation of TUPE in other EU Member States

Question 18: Do you have experience of the implementation of the Acquired Rights Directive (TUPE) in other EU Member States? If so, are there any problems you have encountered, or conversely are there lessons that the UK could learn, from their implementation of the Directive?

	Yes
	[X
	]
	No
	[
	]


	In our experience, there seems to be more scope for the employee and transferee to agree transfer-related changes to terms and conditions of employment in other member states.  In part this may be due to the fact that collective bargaining agreements are more widely used in Europe to set terms and conditions, and so the opportunity to change terms and conditions of employment is, in practice, more limited than in the UK.  It may also be because the UK law widens the concept of a transfer-related change to those changes which are connected with the transfer.  Difficulties encountered in the UK in this respect could be relieved as suggested in question 10.  We refer more specifically to the law in the following member states:

1. France 

Under French law an employment contract can be varied post-transfer if the employee agrees to the proposed modification.  If the employee does not agree, the employer is able to dismiss the employee as long as they are able to justify the dismissal.  Such dismissals are difficult to justify and the employer may have to pay the employee to compromise any claim in respect of termination of their employment.

2. Germany 

In German law, this is dealt with at Section 613(a)(1) of the Civil Code which states that “[The] rights and duties [under the employment relationship] are governed by the legal provisions of a collective agreement or by a works agreement, then they become part of the employment relationship between the new owner and the employee and may not be changed to the disadvantage of the employee before the end of the year after the date of transfer.”

Under the Section 77(4) of the Works Constitution Act, a “works agreement” is “a written agreement between the employer and the works council which has a direct and compulsory effect on individual employment relationships and labour relations within the establishment”.

The prohibition to change the content of the employment contract in the one year period following the date of transfer only applies if the rights and duties are governed by collective bargaining agreements or works agreements, which is not the case for many employment relationships.

Outside the scope of collective bargaining agreements and work council agreements it is permissible for the parties to change the content of the employment contract after a transfer with the consent of the employee (whether or not the change is to the employee’s advantage or disadvantage).  The General Labour Court has ruled that such change by mutual consent does not need a special reason (except in relation to retirement benefits after the transfer).

3. Netherlands 

Dutch law does not expressly state whether it is possible to modify terms of employment post-transfer with the agreement of the employee.  However, case law suggests that it is possible provided that the transfer is not the only reason for the modification.  In particular, Dutch law follows the ECJ decision in Martin v South Bank University, (Case C4/01) [2003] ECR I-12859 which appears to allow the modification of the terms of employment post-transfer providing that the employee agrees and is sufficiently compensated.
In addition Dutch courts take a less strict approach to terms of employment that are company specific e.g. staff discounts.  An example of this is with the Dutch case of ING v Astron [2007] (LJN: BB0038, KGC 200700406) which was heard in the Dutch Court of Appeal.  In Astron the key question that the Court of Appeal had to answer was whether the transferee was obliged to apply the transferor’s company-specific employment conditions to the transferred employees.  It held that the rules applying to the transfer of undertakings had to be strictly observed and that therefore all the employment conditions, including the company-specific ones, had to be taken over by the new employer.  The exception to this was if the application of those company-specific conditions would be unacceptable by standards of reasonableness and fairness.  The judgment shows that employment conditions that are impossible to maintain need not be maintained.  This seems to be logical as it is not always possible for the transferee to adhere to employment conditions of employees that were specific to the transferor’s business. 

4. Italy

Under Italian law in general post-transfer changes to terms of employment can be made with the consent of the employee.


TUPE and other areas of employment law

Question 19: Have you experienced problems from the interaction of TUPE with other areas of employment law?

	Yes
	[√
	]
	No
	[
	]


	Redundancy – see the answer to Question 20.

Data Protection. The requirements affect information given before 14 days before the transfer and not to the transferee e.g. in a tender process or if there is a sub-contractor. Also in a second generation outsourcing if there are contractual obligations to provide information to the Client can this be passed on to the Transferee? Parties still find this an issue and it is more cumbersome to redact the information and this does not necessarily resolve all issues e.g. if there is only one person in a category. 

Agency Workers. The obligation to provide information on all agency workers of the employer for information and consultation purposes is unnecessarily wide and potentially damaging to industrial relations. TUPE should be amended so that it is limited to information on those in the relevant undertaking/services as envisaged by the Directive. 

Insolvency. See previous comments 

Employers Liability insurance. Some client’s experience difficulties in this area for example, insurers that have gone out of business, significant excesses and self insured transferors. 

Some 'Transferors' are exempt from the 1969 Act, and either have no insurance or have historically taken a large deductible.  

In some cases there is an issue of no insurer remaining (e.g. history including Iron Trades and Independent) or complete employers liability records have not been retained. Asbestos and mesothelioma claims still date back to the early 1960's.

There is some protection under the Policyholders Protection Act, but TUPE should address the issues of who meets future reported EL claims where insurers cannot be identified, particularly in respect of 'long tail' disease claims.

Indemnities in  Sale & Purchase documents may have limited value for those companies that are sold by the shareholding Directors. A mandatory requirement to provide a full EL history, for example as far back as Noise & The Worker (1964) could help. This would allow a purchase price to be negotiated  which allows for any uninsured periods, or insurers that have gone into liquidation so as to protect a 'Transferee' facing an uninsured loss.

Other insurance benefits?

The issues with restrictive covenants that cannot be usefully relied upon by the Transferee and benefits that cannot be replicated and the difficulties with the substantial equivalence test.  See previous answer which suggests deletion of regulation 4 (b) so that only changes made by reason of the transfer are void. 

Equal Pay.  This remains a significant issue. For example, the obligation to protect terms and conditions can be a genuine material factor defence in an equal pay claim (Buchanan). Difficulty in the transferee defending claims when comparators do not transfer. Ongoing uncertainty of up to 6 years post transfer. 
Pensions. Clarification of the extent of the Beckmann/Martin exemptions.
Immigration.  A criminal offence of knowingly employing someone without permission to work in the UK and liability to a civil penalty where an employer negligently employs someone without permission to work in the UK was introduced on 29 February 2008.  Despite confusion in the UK Border Guidance, we understand the position to be that employers do not need to make individual document checks on employees, as long as they can demonstrate that the employee was acquired as part of a TUPE transfer. Guidance on this would be helpful. Also the  additional requirement if a licensed sponsor is involved in a takeover (whether it be transferee or transferor), it must inform the Border and Immigration Agency (and depending on the circumstances, apply for a sponsor license) informing the Border and Agency within 28 calendar days causes. Also any organisation involved in a takeover may wish to check all records kept for any 98. existing migrants to ensure they are able to fulfil their sponsorship duties.
There are issues with the interaction between the service provision changes under TUPE and The Conduct of Employment Business Regulations triggering hiring charges, especially in second generation outsourcing. 

The interaction with s.218 Employment Rights Act (continuity of employment) is unclear. S.218 ERA preserves continuity of employment in scenarios where TUPE would not e.g. employees taken on following a transfer which falls under reg 8(7) – (bankruptcy and analogous proceedings) (Oakland).


Question 20: The Government is also calling for evidence on collective redundancy consultation rules.  Please identify any issues that you have in terms of how the TUPE Regulations and the rules on collective redundancy consultation fit together.

	Yes
	[
	]
	No
	[
	]


	Relaxation of the rule that a transferee cannot rely upon a transferor’s ETO reason would resolve some practical issues in relation to business transfers, particularly in insolvency situations

Some mechanism for pre transfer consultation and pre or post transfer dismissals (or dismissals on the day of the transfer) e.g. if the reps agreed. Artificial to separate from the discussion of measures and nonsense in off shoring or even a relocation scenario. An obvious barrier is second generation outsourcing where an incumbent employer may not want to allow access but may be at risk if it didn’t comply. It may prolong the TUPE consultation.




Other

Question 21: Do you have particular concerns around the application of TUPE to different managerial levels of employees within the same organisation?  If so, what are these and how would you like to see them addressed, bearing in mind the requirements of the Directive?

	Yes
	[
	]
	No
	[√
	]


	There is no logic to such a distinction on solely functional or hierarchical grounds.




Question 22: Have developments in case law since 2006 raised issues that mean the 2006 Regulations would benefit from updating?

	Yes
	[√
	]
	No
	[
	]


	The way it applies to changes in professional services, this may be unintended.  For example, Royden v Barnetts Solicitors 2007 creates a strange situation.

Since 2009:

Reg 3 (1) (b) clarification that the activities must be “fundamentally” or “essentially” the same and guidance on whether this is a broad or narrow interpretation. (Dulwich case 2009 AND OCS cases)

(Employees – limiting the definition to others used in employment legislation i.e. not the slightly wider version used in TUPE). 

Clarification of transferring employees following Albron (Oct 2010- where the ECJ usefully held that employees are “dragged along” with a business sale if they are permanently assigned to it. This is easier than having to ensure a transfer into the company that is being sold from a holding company and then a transfer into a buyer company which is more cumbersome. 

Tapere – reverse this so that whether a substantial change to an employee's working conditions (a question of fact) is to the employee’s detriment is to be assessed on an objective basis rather than a subjective basis. In this case a change of location following a transfer of a further 21/2 miles from the employees home, which did not lengthen her journey time) could be a material detriment (where it disrupted her child care arrangements? She had to drive on the M25)
Benn (2010) – ETO’s changes in function do not need to affect the whole of the workforce – it may be sufficient for functional changes to affect a body of transferring employees to entail changes in the workforce.

Whitney v Monster (2010) CA upheld a decision that although contractual promises relating to occupational pension schemes fall outside TUPE, they can pass to a new employer by separate contractual novation (alongside a TUPE transfer rather than because of it). This should be prevented (subject to the Transferee being bound by subsequent legislative changes as per Worral 2010 EAT).

Effect of collective agreements post transfer. The Supreme Court in Parkwood Leisure v Alemo-Herron (2011) has made a reference to the ECJ on whether article 3 (1) of the ARD or the Werhof decision preclude a dynamic interpretation. The outcome should be pre-empted and TUPE amended so that static interpretation is correct.

Clarification of when the duty to inform is triggered and when is long enough before the transfer to allow consultation to take place, even where no measures are envisaged giving rise to the statutory duty to consult – time for possible voluntary consultation needs to be allowed  - GMB northern v Cable Realisations (2009).

Clarification following Amicus v Glasgow City Council EAT that the transferee’s duty to consult about measures it envisages taking ceases on the date of the transfer. 

Clarification as to who can bring a claim under reg 13 (informing and consulting) to reflect Hickling v Marshall (2010) EAT - an individual employee has the right to bring a claim where the employer has failed to take any steps to invite employees to elect representatives or, in the absence of an election, give information to the employee directly.  

Following Key2Law (Dec 2011) a list of insolvency procedures which fall under reg 8 (6) and reg 8(7).

Spaceright re a dismissal can be connected to a transfer whether or not the transferee has been identified when the dismissal is carried out provided there is a realistic possibility of a sale and the dismissals are made to make the business more attractive to potential transferees. (check latest decision).

Following Gutridge v Sodexo (2009) CA confirmed that equal pay claims must be brought against the Transferee within 6 months of a TUPE transferor claims based on pre-transfer employment. But claims after the transfer can be brought against the new transferee employer for up to 6 year’s losses from the date of the claim, even if the comparators had not transferred on the basis that there is an implied equality clause in the contract which transfers under TUPE – is there a way around this??

Scattolan - rights based on length of service - ok to use a notional length of service provided there is no “substantial loss of salary” as compared to their pre-transfer salary.


Question 23:  Are there other areas of the Regulations that would benefit from change/review? Conversely are there areas that it is important to keep?

	Yes
	[√
	]
	No
	[
	]


	Please see pensions answers.

The entitlement to vary terms by agreement is key – the current law artificially restricts transferees and creates uncertainty.  It is an issue with which other EU countries seem to have no issue and therefore leaves the UK at a disadvantage.  This is our own doing, not the fault of the Regulations. 




Question 24: Are there any other issues you wish to raise?

	Yes
	[√
	]
	No
	[
	]


	Reg 4(9) the issue of “detriment” is too wide and places the transfer at risk in relation to no fundamental changes which, if made by the transferor would give the employer no right to claim.  



Thank you for your views on this consultation.

Thank you for taking the time to let us have your views. We do not intend to acknowledge receipt of individual responses unless you tick the box below. 

Please acknowledge this reply  FORMCHECKBOX 

At BIS we carry out our research on many different topics and consultations. As your views are valuable to us, would it be okay if we were to contact you again from time to time either for research or to send through consultation documents?
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