To the Clerk to the Civil Litigation Costs Review

Re: Lord Jackson’s Preliminary Report on Costs
Response of The Dispute Resolution Committee of Birmingham Law Society

The Dispute Resolution Committee of Birmingham Law Society has recently been reformed and as a result there has not been sufficient time to put together a full response to Lord Jackson’s Preliminary Report.  

However, it was considered important that we make some contribution towards this process and our response is set out below.

PART 4 

Chapter 12:  Legal Aid

So far as legal aid is relevant to the wider costs issue, we would make the following comments:-

i)
We would agree that there is nothing inherently objectionable in remuneration being dependent on results;

ii)
Whilst one-way cost shifting (in the form of legal aid protection) was the norm for nearly 50 years, we would question whether this fact would make it “harder to argue that one-way cost shifting is inherently unfair or undesirable.” Of course, there is some one-way cost shifting in respect of claims which are concluded pre-issue.  However, we would question the fairness of a system which, for example, could lead to an individual facing financial ruin despite successfully defending a claim which had run through to trial.

iii)
The Review asks whether the current system of CFAs, success fees and premiums should be revised, so that it moves more closely to the publicly-funded requirements of proportionality (where a positive damages to costs ratio is normally a pre-requisite of funding).  We agree that there is a need to ensure that base costs, disbursements, success fees and premiums reflect the work reasonably required to pursue/defend a claim and the inherent risks involved in doing so.  However, it is not desirable for costs to be capped solely by reference to the monetary value of a claim.  If the value of work reasonably required to prove/defend a claim exceeds the monetary value of that claim, it cannot follow that such a claim simply should not be pursued or defended.  

Chapter 13:  Before-the-Event (BTE) Insurance  

We recognise the desirability of promoting a substantial extension of BTE insurance.  However, it is essential that those who have the benefit of BTE cover have the freedom to instruct a reasonably competent solicitor of their choice at the outset of their claim (and not simply following the commencement of Court proceedings, as is currently the case).  

Chapter 14:  After-the-Event (ATE) Insurance

We consider ATE insurance to have had a positive effect on access to justice and we believe that there will continue to be a need for this.  Even if one-way cost shifting were introduced, it would be prohibitively expensive for many individuals to fund their own disbursements.  Of course, a system could be introduced whereby premiums would only become payable (and recoverable) once the relevant pre-action protocol period had expired.  However, this would necessarily result in higher risk cases being insured, with a resulting increase in the size of premiums.

Chapter 15:  Third-Party Funding (TPF)

We see third party funding (the use of which is currently limited) as being a useful means of promoting access to justice.  We feel that TPF should be regulated under a code which contains the necessary safeguards whilst also reflecting the realities of litigation in the 21st century.

Chapter 16:  Conditional Fee Agreements

We agree that CFAs have been absorbed into the legal culture and that they have had a positive effect on promoting access to justice.  However, we would question the reported criticism of CFAs that they are responsible for an increase in the cost of litigation because “claimants on CFAs have no interest in the costs being incurred on their behalf because (win or lose) they will never have to pay those costs.”  The reality is that the vast majority of claimants have no interest in prolonging the litigation process and genuinely wish to resolve their claim as soon as possible. Defendants can limit their exposure to costs by complying with the pre-action protocol and making realistic Part 36 offers at an early stage; that is what the protocols and CPR currently promote. If defendants fail to adequately address issues of liability and quantum, then clearly costs will escalate as the case proceeds to trial.

The use of Part 36 offers and the increasing use of ADR are very real incentives to parties and their legal representatives to resolve claims at an early stage.  Claimants do have an interest in the costs of a claim if they unreasonably reject a Part 36 offer, breach a pre-action protocol or refuse to mediate.  Success fees (set at an appropriate level) are essential to compensate solicitors and counsel for failed CFA cases.  Whilst 100% success fees are referred to in the Review, these are relatively rare and are limited to cases such as some high risk disease claims and, of course, cases which have been fought through to trial where defendants have failed to protect their position by either admitting liability and/or making realistic Part 36 offers.  Staged success fees and staged ATE premiums reflect the risks of litigation and facilitate settlement, since defendants know that success fees and premiums will rise if a case proceeds to trial. 

A case could be made for limiting the use of ATE insurance to cases which have progressed beyond the pre-action protocol investigation period.  However, such a system would dramatically increase the cost of individual policies, since solicitors would effectively be “cherry picking” the higher risk cases. 

The current CFA system (success fees, staged premiums, Part 36 offers and ADR) provides a real incentive to the parties to settle.  If the current levels of success fees are to be changed, the revised fees must be based on the prospects of success/risk of failure, which can only properly be assessed by reference to comprehensive empirical research based upon a large number of claims.

Chapter 17:  Self Financing 

We have not been able to obtain any data relating to the operation of costs rules relating to litigants in person.  However, we believe that the current rules are proportionate and reasonable in remunerating successful litigants in person.  We cannot see a case for litigants in person recovering costs at “lawyer” rates. 

Chapters 18, 19 and 20:  CLAF, SLAS and Contingency Fees

We would welcome further investigations into the viability of a contingency legal aid fund and/or supplementary legal aid scheme as a means of improving access to justice.  However, we would oppose a scheme which would deprive successful claimants of a percentage of their recovered damages.  

We would also question whether either a CLAF or SLAS would have wide scale benefits in the absence of the radical changes to the current costs system that are referred to in the Review.  In this respect, we would be fundamentally opposed to a system in which either (a) successful claimants forfeit a percentage of their damages to fund the scheme or (b) successful defendants are unable to recover their costs from the claimant.  

Chapters 21, 22 and 23:  Fixed Costs

Whilst we agree that in relatively low-level Fast Track cases, there can be a great variation in the level of costs awarded, that variation is usually a reflection of the nature of the individual claims, the issues involved and the work required to address those issues.  It is simplistic to say that all low-value claims can necessarily be run under a costs regime based upon contingency fees or fixed fees.  

Costs need to be proportionate to the issues involved; they cannot be based solely on the monetary value of the claim.  If the value of the work reasonably required to prove/defend a claim exceeds the monetary value of that claim, it cannot necessarily follow that the claim should simply not be pursued or defended. That is, in our view, the reality of a costs regime which pays no regard to the matters in issue or the complexity of those issues, but awards costs purely by reference to the value of the claim. 

The work required to pursue/defend many Fast Track cases is comparable to the work required in respect of similar cases which fall within the Multi Track by virtue of their monetary value.  In respect of both Fast Track and Multi Track cases, costs must reflect the work that is reasonably required, on both sides, to deal with issues relevant to liability, causation and quantum. A fixed costs regime would undoubtedly restrict access to justice, providing a disincentive to claimants (or their lawyers) to properly prepare their case if the recoverable costs did not reflect the work that was required to prepare the claim. 

The current costs system provides real incentives for both parties to settle, including costs sanctions for unreasonably refusing ADR, rejecting a Part 36 offer and breaching a pre-action protocol.  Costs and disbursements which have unreasonably been incurred will not be recovered on assessment.  Furthermore, staged success fees and premiums provide an obvious incentive to defendants to settle.  

A fixed costs scheme would not take into account the often substantial variations in work required to pursue/defend claims which are superficially similar in nature or of similar value.  Indeed, there is an obvious risk that defendants will exploit a fixed costs regime, making no or inadequate offers to settle, in the knowledge that the claimant’s budget will be exhausted before the case reaches trial.  
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