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Birmingham Law Society response to the Ministry of Justice Consultation Legal Aid: Funding Reforms
The Birmingham Law Society makes the following responses to the Ministry of Justice (‘MOJ’) consultation document:
Lowering Advocacy Fees
We submit that the MOJ reasoning is flawed for the following reasons:
· The duties, responsibilities and workload of a defence advocate is significantly greater than for a prosecuting advocate in the overwhelming majority of cases.
· A defence advocate has to develop a rapport with their lay client. A prosecuting advocate is not in the same position.
· There is no proper recovery of defence costs in the way that prosecution costs are recovered, following a conviction.
· Increasingly, prosecution advocacy is dealt with ‘in house’ by paid staff of the Crown Prosecution Service (‘CPS’).

We submit that, for all these reasons, the differential between prosecution advocacy rates and defence advocacy rates are justified.
Police Station Fees
We do not accept the proposition that the proposals are costs neutral, as claimed. The proposals amount to an overall reduction of 11%.
The proposals are not a standardisation in to London, metropolitan cities and rural areas. They are a variety of reductions leaving the system as complicated and un-standardised as at present.
We do not accept the claimed need to reduce the number of suppliers (i.e. solicitors). The number of suppliers does not affect the overall spend on them.
We do not accept that the 1, 2a or 2b figures are correct.

We would add that the reduction in volumes of those charged, in the last 5 years (since the introduction of fixed penalty notices for non-road traffic offences) should more than make up for any reductions required here, and/or elsewhere in this consultation paper.
Duplication of Fees
Proposals to remove the incentive to challenge cases to answer, in the Magistrates’ Courts would only result in those challenges being made in the Crown Courts – at much greater expense to the legal aid fund.
We do not accept that a significant number of firms are duplicating work pre – and post committal to the Crown Court. The work that needs to be done pre -  committal differs from the post committal work. Given that post committal work is almost all covered by (fixed) litigators’ fees, this is just a crude attempt to reduce fees payable to solicitors for work properly and reasonably done by the overwhelming majority of them.
As to any increase in committals to the Crown Court, that is something completely out of our control.
Experts Fees
The overwhelming majority of medical experts’ reports and some non – medical reports are generally a remunerative sideline. There does not appear to have been any research as to whether particularly medical experts were likely to undertake reports for less. Neither does there seem to have been any discussions with the Department of Health, General Medical Council, or any of the organisations that represent medical experts.
Even if many experts are prepared to do the same work for less, we have no doubt that many will not. This will result in a reduction of experts available to instruct. At present there are many areas of expertise (both medical and non – medical) where there are not enough experts, resulting in long delays. These proposals will only create longer delays, with the added costs to the criminal justice system consequential thereon.
There is already a control system, with prior authorities and CDS4 forms. We would propose guidelines and better policing of CDS4s.
File Reviews
The consultation paper shows that the MOJ is not committed to quality. It is all about reducing the cost of the criminal legal aid budget, without due consideration of the consequences to the criminal justice system. We also see no justification for introducing these changes in advance of Best Value Tendering (‘BVT’)
The effect of non – payment for file reviews, combined with the reduction in peer reviews will have a detrimental effect on quality control to satisfy the Legal Services Commission (‘LSC’) criteria. As the sole purpose of the reviews are to satisfy the LSC that suppliers are meeting the LSC’s criteria, supplier firms should be paid for carrying them out.
We propose allowing supplier firms to have a system of random file review selection, subject to a minimum number per fee earner, per year. Alternatively, given the LSC’s justification for reducing peer review, we can see justification for abolishing file reviews altogether.
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