RESPONSE OF THE BIRMINGHAM LAW SOCIETY TO THE JOINT CONSULTATION ON ADVOCACY STANDARDS

We agree that advocacy is a fundamental pillar of the justice system. However, we do not agree with the implication in the Consultation document (e.g. Introduction, para. 3) that advocacy is a science. It is not.

We perceive a conflict: whilst we recognise and support the thrust of the Consultation document, that there should be a minimum standard before a client is represented before any tribunal, that minimum standard should be the same whatever the tribunal and whatever the area of law. We also recognise that advocates need to obtain some experience somewhere.

Some of the most complicated areas of law occur in the Magistrates’ Court. An appeal from there is to either the Crown Court or to the Administrative Court. The advocate who appears in the Magistrates’ Court should be entitled to appear in any appeal venue, just as an advocate who appears in the Crown Court should be entitled to appear in the Court of Appeal, and beyond.

Nevertheless, we understand the argument that an advocate should be limited to appear in the lowest courts (the Magistrates’ Courts in criminal law) for a minimum post qualification period. Once that period is completed, the advocate should then be entitled to appear in any venue without any further qualification being required.

How long should that period be? We believe that this should be somewhere between 12 months and two years. We also believe that during that period the advocate should be required to have a mentor with whom the advocate should discuss their cases and who should peer review them against certain criteria. No further examination or qualification should be required.

We see no point (other than financial gain for non-lawyers) in requiring an additional qualification or accreditation that requires a fee. Neither do we see any need for any periodic re-accreditation. This should be covered by the existing CPD.

Should there be any distinction between solicitors, barristers and/or Fellows of the ILEX? If the ILEX advocacy qualification scheme and the relevant provisions in the Courts and Legal Services Act 1990 are accepted, we see no reason to distinguish between barristers and solicitors on the one hand and Fellows on the other.

We see no reason to distinguish between solicitors and barristers.

We see no reason to distinguish between those who prosecute and those who defend. We believe that Associate Prosecutors should meet all the same necessary criteria before being allowed to advocate in any court. At the moment they may ‘only’ be advocating in the Magistrates’ Courts, but they are dealing with trials, they are dealing with serious cases and they are dealing with defendants’ liberty. They may be cheap, compared to qualified solicitors or barristers, but we do not believe that they are proper administrators of justice.

We also believe that once an advocate is qualified as such, they have the skills to research, prepare and present a case in any tribunal. There should not be rights of audience limited to this area of law, or that.

With regard to para. 15 of the Consultation document, we would like to see the results of the research referred to. We are surprised that it is not annexed to the Consultation document.

With these points in mind, we answer the specific questions as follows:

1. The proposed standards are very comprehensive.

They do cover all the areas that we would expect of an advocate, save that they do not deal with advising on appropriate appeals.

2. These are the core or minimum standards. They are all that is required.

3. We do not believe that these proposals would affect equality and diversity issues. We do not believe that these issues can be assisted by a paper exercise. They are addressed by attacking any prejudices that are held by those that employ and by those who sit in judgement on the advocates that appear before them
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