Birmingham Law Society

Response to Consultation

Reform of the Corners’ system next stage, preparing for 

implementation (deadline 1.7.10)

Chapter 1:  Deaths to be reported to a senior coroner

Question 1:

Do you agree with the suggested cases and circumstances in which a registered medical practitioner must notify a senior coroner of a death?

We begin by making 3 general points.  The first is reference in the consultation paper to a death being referred to a “senior coroner” which we note is the new term for a coroner (as distinct from a deputy or assistant deputy coroner, now called area coroner and assistant coroner respectively).  We are not convinced that this new terminology is helpful. We are not aware of members of the public failing to understand the difference between these roles.

Secondly, the consultation paper does not specifically call for a response on the proposed introduction of the role of medical examiner – who will scrutinise the medical certificate of cause of death (a “MCCD”), consider the circumstances of the death, family concerns and then confirm the cause of death allowing the death to be registered.  In effect the ME will act as a filter with the express intention of reducing the number of deaths that are referred to the coroner.  We agree with this proposal but it is not clear from the paper who will be entitled to become a ME and how they will link with the attending medical practitioner and the coroner.  We also agree with the listed circumstances in which the attending medical practitioner will report the death straight to the coroner without reference to the ME (contained in section 1 of the Coroners and Justice Act 2009 and the circumstances at paragraph 13).  In the circumstances it seems likely that the ME will deal mostly with the deaths of those who were elderly and/or previously ill, and who had not been seen by a doctor in the 14 (or possibly 28) days prior to death.

Thirdly, at paragraph 16, the reference to the definition of an attending medical practitioner: we note that there is to be consideration of whether any practitioner who fills the criteria should be able to complete a MCCD.   Given the need to understand the cases and circumstances where it is required for the medical practitioner to refer the death to a coroner, it seems likely that further training of the medical practitioner will be required.  In the circumstances, this suggests that the number of medical practitioners who will fulfil the criteria to refer deaths will necessarily be narrower than “any practitioner”.

As to paragraph 13, setting out the cases and circumstances in which a registered medical practitioner must notify a coroner of a death, we make the following comments:

· Where there is the possibility that the death was caused, in whole or in part by failings on the part of the medical profession, it is particularly important that these are captured for reference to the coroner.  The wording of the following circumstance may need to be amplified to make specific reference to the medical profession:  “the death may be a result of neglect or failure of care”.  This is slightly different to the following bullet point “death may be related to a medical procedure or treatment” – it may be a distinct lack of treatment that was the cause of death.

· With regard to the circumstance of an injury or disease received in the course of employment or industrial poisoning, this may need to be amplified to reflect a death that has been caused by injury or disease that is in effect industrial, but not in the course of employment.  We have in mind here for example environmental exposure to e.g. asbestos, Legionnaires’ disease within a hotel, etc. 

Question 2:

Comments on the draft guidance for registered medical practitioners

Please see comments in response to question 1 above.  One further point which occurs – deaths which may be connected to a wider public health concern, e.g. a high risk of infection, spread of disease, etc. 

Question 3:

Should the time period for a death to be automatically reported to a coroner be extended to 21 or 28 days, from 14 days, of a doctor not having attended their patient?

We would agree with the time limit being extended to 28 days prior to death. 

Question 4:

Channels for training and guidance of medical practitioners

See earlier response. 

Question 5:

Proposed arrangements for dealing with registered medical practitioners who consistently or deliberately fail to notify a senior coroner of a death. 

Nothing further to add.

Chapter 2:  Transferring cases from one coroner area to another:

Question 6:

Any other main circumstances when consideration should be given to cases being transferred.

None.

Note – circumstance (e) where there are unexpected surges in reported deaths to particular coroners – there could be a very good reason for the unexpected surges and if significant numbers of deaths are transferred to other coroners purely for administrative purposes to cope with the surge, the ability to view the cause(s) as a whole will be lost.  In theory, the chief coroner, who needs to be made aware of the transfers will have the opportunity to review and take account of the overall picture.  However, some times the coroner with local knowledge will be better placed to draw the appropriate conclusion. 

Question 7 

“Who pays?”:

Nothing to add.

Question 8:

On the process for notification of transferred investigations

Nothing to add.

Chapter 3:  Post-mortem examinations and retention of bodies:

Question 9:

What do respondents consider to be the purpose of a coroner commissioned post-mortem examination?

We agree with the comment made at paragraph 12 that the purpose of the coroner’s post-mortem examination is to provide the coroner with sufficient information to establish cause of death. In addition, the result of the post-mortem may lead to further analysis / testing as required to assist in establishing cause of death / provide further detail. 

We do not agree that the purpose of a post-mortem examination is to provide information as to e.g. inherited genetic defects.  That information may be contained on a death certificate and is no doubt of use, but it is not the purpose of a post-mortem.  It may also be information that is relevant to issues of public health and which may of themselves lead to an inquest being called by the coroner.  Again, in those circumstances, it is not the purpose of the post-mortem to provide information in connection with matters of public health, that is the purpose of the inquest. 

Question 10:

How may the number of post-mortem examinations be reduced?

By consistent training across the country of all coroners, deputy / assistant coroners, etc.  

However, we do not agree that the purpose of legislation / new guidelines should be to reduce the number of post-mortem examinations, i.e. this should not be an objective in its own right. The objective should be to ensure that there is consistency, as mentioned in the consultation paper, and that post-mortem examinations are requested in only appropriate cases.  That may lead to a reduction in the number requested but it should not be an end in itself. 

Question 11:

Should consultation with the relevant next of kin about the examination occur, as a matter of best practice, before the examination takes place (except homicide)?

We agree that, as a matter of best practice, coroners should consult with next of kin but that this should be a brief and clear written process, setting clear deadlines for the response by the next of kin and ensuring that where no response is received within x days, that matters proceed without delay and on the basis that there has been tacit consent. 

Question 12:

Where it is not possible to consult with the next of kin prior to examination, how should matters relating to tissue retention be dealt with?  Does the current 3 month rule work and should it begin from the date of the conclusion of the examination?

We would not suggest that the next of kin be invited to consent to approving the retention of tissue samples.  To require actual consent to be given will lead to administrative problems where there is no response from the next of kin and delay.  Again, we suggest that tacit consent is given where no response is received.  We are content to agree with the current 3 month rule that is that material is destroyed 3 months from the date of conclusion of the examination. 

Question 13:

When might a coroner authorise a post-mortem examination by a less invasive method?
It will be a matter for the coroner, possibly with advice from the medical examiner, as to when it is appropriate for less invasive investigative methods to be used.  We would be wary of undertaking non-invasive methods such as an MRI scan only for the results of this to lead to further investigations, i.e. a full post-mortem examination; this will lead to increased costs rather than reduced costs.  

In addition, we would express caution over taking into account the views of the bereaved family and their religious/cultural concerns when deciding on the method of post-mortem examination.  If it is stated that these are to be taken into account, and the coroner takes a decision that is not accepted by the family, this is likely to lead to appeals/ complaints by the family and require the coroner to justify his decision leading to delay and increased cost. 

Question 14:

Who should be designated as suitable to conduct post-mortem or related examinations if they are not registered medical practitioners?

We would recommend that only registered medical practitioners carry out post-mortems (“PM”).  Failure to do so may lead to poor quality PMs and non rigorous examination and analysis contribute to a significant number of PMs giving unwarranted comfort as to cause of death. The use of RMPs also carries with it professional accountability to the GMC.

In terms of use of other disciplines of scientists, we do not recommend using anyone other than RMPs.  For example, using alternative examination routes such as and MRI should be done by RMPs, who have the clinical expertise of interpreting an MRI scan in order to provide the results of the scan in context, providing the most useful information to the coroner by way of the PM report.  
Question 15:

Do respondents agree that, providing a body has been identified, 30 days should be the maximum time for release for a funeral?

Yes.  However, in exceptional circumstances, there should be the option for the coroner to apply to the Chief Coroner for an agreement that the body be retained for a longer period – only in exceptional circumstances and only by application.

Question 16:

Do respondents have any views as to what the format and contents of the post-mortem request and report form should be in future?

A standard template to be completed by the pathologist/medical examiner would no doubt ensure consistency of approach throughout the country and ensure that the coroner has all the relevant and necessary information with which to make their conclusion or alternatively to call an inquest.

We would also suggest that the PM standard report recites the information that the pathologist has received about the case and the light of which the subsequent examination took place. Our members have experience of the facts being misreported to the pathologist, perhaps due to verbal reporting from the coroner’s officer who misunderstood the medical position.  The concern is that this leads to inadequate and occasionally erroneous investigations.  Keeping the resume within the PM as standard information is an important safeguard that should be retained.

With regard to the actual contents, this question is probably best answered by medical practitioners and existing coroners but as lawyers, we would simply suggest that the post-mortem report be brief and written in language that is as free from impenetrable medical language as possible and capable of being understood not only by the bereaved family but also by lawyers. 

Chapter 4:  Coroner investigations – entry, search and seizure:

Question 17:

Who do coroners envisage carrying out these functions on their behalf? Possible delegation to coroner’s officers, the police or someone else entirely?  Who do other consultees feel should carry out this task on behalf of the coroner?  Who do you think would be suitably qualified to carry out the task?

We believe that it would be appropriate for the coroner to delegate the task to coroners’ officers.

We have some reservations with regard to delegation of this role to police officers.  In the main, given the stated intention not to set up alternative and parallel investigations where, for example, the police are already investigating, there is some possibility for confusion where a police offer is instructed to carry out this task.  Firstly, there may be confusion with the investigations being carried out by the police at that time.  Secondly, the company/individual who is the subject of the investigation may not fully understand the remit of the police officers’ powers in connection with the coroner’s investigation, i.e. they may believe that it is the same as the police investigation. 

One possibility would be to authorise solicitors to act as agents for the coroner.  Solicitors have experience of carrying out appropriate searches in connection with, e.g. injunctions.  It would be possible to set up a small panel of solicitors’ firms authorised to act as agents with clear guidelines/protocols with the added benefit of no threat of overlap or interference with other investigations. 

Question 18:

Should the person entering have, in every circumstance, documentation stating their authority?  

Yes – however where the investigation is urgent, and an application has been made by the coroner to the chief coroner over the telephone, it may not be possible to provide a stamped piece of paper to the relevant person to whom the task has been delegated immediately.  However, we do believe that this is necessary and in the days of electronic communication, it should be possible to send authority to the delegated person, for them to print out, i.e. a form of authority stating the name of the company/individual, the subject of the investigation and the scope of the investigation. 

Question 19:

We propose that the procedure for obtaining permission to carry out a search and process should, where possible, mirror PACE.  This could be achieved by way of a Code of Practice – appropriate?  

We broadly agree with the proposal to mirror the PACE procedure and process.  We also agree the points made in paragraphs 10 and 11.  However, we cannot see within these guidelines details as to the scope of the coroner’s powers of investigation – are they limitless?  Where, for example, the coroner’s investigation is into a company (perhaps the employer following a fatal accident), the right to enter, search and seize may seriously interrupt the day to day business of the company particularly where original documents are required to be given including electronic documents.  The proposed timescales for return of information may possibly compound this. 

We do not suggest that it is appropriate for the coroner to have such wide-ranging powers for example in connection with an investigation where the disruption to an individual’s life / property and/or a company’s business is unjustified given the matter under investigation. 

In order to deal with this, we would suggest that any application to the chief coroner sets out clearly the scope of the investigation, identifies the documents or types of documents to be seized and provides an explanation why such information is necessary for the purposes of establishing cause of death.

Question 20:

Do you have views on other aspects of the proposed procedure for entry search and seizure?

See above with regard to scope of investigations.

Question 21:

In normal circumstances, should some form of notice be given to the landowner/occupier that entry, search and seizure is to be undertaken?  Is 48 hours suitable?

We would certainly agree that some form of notice should be given to the landowner/occupier unless special circumstances obtain.  At first sight, 48 hours seems suitable but there is of course the possibility of someone being away on holiday, of a factory being closed for downtime/repairs and, depending on the circumstances of the investigation, it may be appropriate for the coroner’s investigating officer to delay entry, search and seizure until an appropriate date.  Moreover, it should be possible for the subject of the investigation to request that the date for entry be postponed to a more convenient date. 

Chapter 5:  Disclosure of information by coroners:

Question 22:

Do you agree that we have captured the right principles and struck a proper balance between those which compete?

Yes – there needs to be equality of arms.  It is therefore appropriate that a bereaved family clearly understands that they have the right to request copies of disclosable material, free of charge, in advance of an inquest to allow them an opportunity to consider this.  

We cannot see within the consultation paper a suggestion as to timescales for provision of information to the bereaved family in advance of the inquest; we would suggest at the latest 7 days prior to any full hearing. 

In order to avoid an excessive burden on administrative staff (both in terms of time and cost) we would recommend that the list of documents provided to the bereaved family only contains those that are relevant and that will be relied upon by the coroner during the course of his investigation/inquest.  Otherwise, it is likely that the unrepresented bereaved family will simply request copies of all documents. There should be also be a list of unused material, provided to unrepresented families and legal representatives on request. Determining what has been looked at and disregarded and what has not been considered at all is an important legal forensic tool.

Question 23:

Should we permit requests to be made at any stage in the coroner’s investigation?  If so, how long should coroners be given to respond to requests, in order to not delay investigations but to provide them with workable timescales?  

See answer to question 22 above.  In addition, we would suggest that coroners have 7 days to respond to requests. 

Question 24:

What do you expect the level of take up to be of the Charter for Bereaved Peoples provision for information to be disclosed to bereaved people, free of charge?  How would it compare to current requests?

At present, the bereaved family that is unrepresented will not know what type(s) of documents are available.  When presented with a list, there is no doubt that the requests for copy documents will increase.  See answer to question 22 with regard to restricting the list to what is relevant to the investigation / inquest.  It may be possible to refer to extracts of reports where relevant, i.e. the two or three pages of a long report that are relevant to the death. 

Question 25:

Are there any circumstances where bereaved people should pay for disclosure of material?

Where a second or subsequent request is made by the bereaved family (for example where they have lost the original set of documents sent to them) then it should be appropriate to charge.  In addition, where as stated above it is appropriate only to disclose an extract of report, if a bereaved person seeks a full copy, they could be requested to pay for this. 

Question 26:

What would the impact be on coroners and their staff of disclosing information free of charge, to bereaved people and possibly to other interested persons?  What would the cost be and how would those costs be comprised? 

With regard to the impact on provision of information free to bereaved people, see answers to questions above.  With regard to the impact on disclosure to other interested persons, free of charge – see below. 

Question 27:

We do not propose that an interested person should have all disclosable material provided to them automatically or that if one interested person requests disclosure it automatically be sent to all others.  We propose instead that they should be made aware firstly that they are entitled to request the information, and secondly that they are made aware of a request for disclosure made by other interested persons to the case.  Do you agree / suggest an alternative?

Yes.

Question 28:

What level of request for information from other interested persons would you expect to see, and why?

It is likely that the request for information from other interested persons will be made by their legal representatives.  In the circumstances, they will be able to select from the list of disclosable material that which they require.  Again, where a list of material is provided, one can expect to see the number of documents requested and the frequency of requests increase.

Question 29:

How common is charging for disclosure in practice at present?

How common is charging for disclosure in practice at present?  Should we specify the circumstances in which a coroner can charge?

Our experience is that coroners nearly always charge for provision of copy documents after an inquest but that the practice of different coroners varies with regard to requests for disclosure of documents prior to an inquest. 

Question 30:
What levels of fees should be payable?

The fees set out in paragraph 14 seem high. It may be appropriate to charge a fixed fee of say £50 for a bereaved family to have copy documents, no matter the number of pages/words.

Question 31:
To whom should the fee be paid? If paid to a coroner’s office, should the fee be passed on to the relevant local authority?
Part of the fee reflects the use of administrative staff time and part the component parts of making copies – allocate as appropriate.

Question 32:
Once an investigation is completed, should we specify a time limit for obligation for requests to a coroner to disclose information – eg 6 months/a year after conclusion of investigation – so that after a certain period , a coroner will have discretion to refuse a request for information?

We are not convinced that setting a time limit is necessary.  In most instances the family will know within a fairly short time what information they require as will other interested persons. Therefore most requests will be within 6-12 months of conclusion of an investigation.  However, the ability to ask for information perhaps even 3 years or later post death, will assist solicitors instructed to act for the family/interested person at a later date to advise in full.  If a time limit is required, we would suggest a long stop date of 10 years.

Chapter 6: 
The conduct of the inquest:

Question 33:

Should a formal requirement for the opening of an inquest be retained?

The benefits of the current practice of opening an inquest in public case include ensuring transparency, allowing the public to attend (including local press) and ensuring that the family understands the seriousness of the inquest.  In addition, evidence with regard to identification is given on oath during the opening of the inquest, which ensures accuracy.  However, we do accept that the current system is no doubt a drain on administrative resources including the time of the coroner and that it may be appropriate in some cases where there is no dispute as to identification (or other grounds for the inquest to be opened formally) not to require the opening, adjournment and closing of an inquest in a formal way as is current practice.  One example where it may be appropriate to continue to open an inquest in a formal way is, for example, following the death of military personnel and particularly where it would then be appropriate for the inquest to be transferred to another location. 

Question 34:

Should there be a formal requirement for an inquest, when relevant, to be held as soon as possible after the death?

The Act as currently drafted requires the senior coroner to conduct an investigation “as soon as practicable” with which we agree.  Adding in that the inquest must be held promptly, given the fact that there may necessarily be delays pending investigation/obtaining documents, may not necessarily be helpful.  We would suggest that the provisions in section 1 of the 2009 Act and the existing requirements within European case law are sufficient. 

Question 35:

Should the procedures for summoning witnesses be put on a more formal footing, in similar terms to those regarding the summoning of jurors, for example?

We would suggest that the current system be retained whereby formal summons may be issued by the coroner if necessary.  A full explanation of this power should be set out in the rules for coroners. 

Question 36:

Should the circumstances when vulnerable or potentially vulnerable witnesses may be granted special measures whilst giving evidence be put on a formal basis?

We agree with the suggestion that steps be taken, when protection is required for vulnerable witnesses, and that these should be set out in the rules including the requirement that the coroner, jury, interested persons, etc must be able to see and hear the witness. 

Question 37:

In what circumstances do respondents think coroners should exercise powers to withhold names or other matters?

We agree with the suggestion that a coroner may make a direction allowing or requiring a name or other matter not to be disclosed except to specified persons in connection with UK special forces personnel.  However, at paragraph 44 of the consultation paper, there is a suggestion that whilst this power will be used almost entirely for this purpose (UK special forces) there may be other rare circumstances in which it will be used, for example for a witness whose life is in danger.  We would exercise the utmost caution in allowing this power to be stated within the rules.  Instead, we would suggest that any such proposal must be approved by the chief coroner rather than being a matter for the discretion of the individual coroner who will no doubt be subject to many applications for information to be withheld where it would be inappropriate.   The rules could perhaps state that where a member of the UK special forces is involved, the coroner automatically has the right to withhold information but in any other circumstance, they must seek the approval of the chief coroner. 

Question 38:

Should there be a formal basis for coroners to accept unsworn evidence at inquests?

We agree with the proposal that all witnesses at an inquest must give evidence under oath unless they are (a) under 14 or (b) if the coroner is otherwise unable to be satisfied that the witness has sufficient understanding of the responsibility involved in taking an oath, in which case the coroner may permit the witness concerned to give unsworn oral evidence. 

Question 39:

Should the position on admissibility of documentary evidence be extended or clarified? 

It is suggested that the coroner may admit as evidence at the inquest documentary evidence which they consider relevant and which is unlikely to be disputed unless an interested person objects to it being admitted.  The proposal goes on to say that the coroner may also accept such documentary evidence, even if it is objected to if they believe that the maker of the document will be unable to give oral evidence within a reasonable timescale.  We would again caution against such a broadly drafted power.  Firstly, where an interested person has objected to it, whilst that objection may or may not be reasonable, there should be a requirement that the coroner set out their reasons why they disagree with the objection and why the information/document is necessary and relevant to the proceedings.  Widely drafted powers as proposed are likely to lead to irrelevant information being gathered and proceedings taking significantly longer.  In addition, there should be a requirement that the coroner read out or provide copies of all documents admitted to the inquest to the bereaved family and interested persons. 

Question 40:

Is there an argument for retaining, increasing or reducing the requirement for documents to be kept for 15 years, particularly in view of the new appeal arrangements?

Keep the 15 years requirement.

Question 41:

Should a new list of short form determinations be established;  and if so, what should the categories be?

We make a general point first.  We note the proposal to change the term “verdict” to “determination”.  We are not convinced that this will be helpful to the general public in understanding the workings of the coroner’s courts and its outcomes.  We are not aware of members of the public failing to understand the meaning of the word “verdict” in the context of a coroner’s court and would not suggest that this is changed. 

We have no objection to use of the word “finding” in respect of matters that need to be ascertained to enable a death to be registered. 

With regard to the proposed new list of short form determinations or verdicts the following short form verdicts are currently in use:

Natural causes;

Accidental death;

Misadventure;

Suicide;

Industrial disease;

Dependence on drugs;

Non-dependent abuse of drugs;

Want of attention of birth;

Lawful killing;

Unlawful killing.

Our experience is that a significant number of coroners do not actually understand when it is appropriate to use some of these verdicts, particularly accidental death, misadventure and unlawful killing.  This is particularly in the case of medical negligence and accidents. Similarly, we have experience of the coroner giving inadequate guidance to juries on these verdicts.  We therefore agree with some of the proposed new shortform verdicts as set out at paragraph 26 but not all of them.  We also presume that these are to be in addition to the existing verdicts.

In the circumstances, we would agree with the proposal to introduce the following short form verdict:  “died from an unforeseen complication of a necessary therapeutic procedure” which provides clarification for the bereaved family.  It is clearer than the current verdict that is likely to be given of misadventure. 

However, we do not agree that the following short form verdicts that have been proposed will be helpful: 

“died from an overdose of drugs either self administered or administered by another”

This would presumably replace the existing “dependence on drugs” and “non-dependent abuse of drugs”.  We are not convinced that the proposed new verdict adds anything and in fact strays towards an indication of clinical negligence where the drugs were administered by another.

Other proposed new short form verdicts:

“died from injuries received in the course of a road traffic collision.”

“died from trauma following an unwitnessed fall.”

“died from trauma consistent with or following a fall while suffering from severe natural disease.”

We cannot see the advantage of prescribing these three short form verdicts.  They are in fact adequately covered by accidental death and unlawful killing.  What is necessary is in fact training of coroners to explain to them what are the appropriate verdicts to use and when.  For example, a death following a road traffic collision could be as a result of natural causes, accidental death, suicide, dependence on drugs, non-dependent abuse of drugs or unlawful killing.  The verdicts currently available give a suggestion as to the circumstances by which the deceased came by their death ie. they provide more detail.  The simple statement that they died from injuries received in the course of a road traffic collision is unlikely to be satisfactory to the bereaved family.  Similar comments apply with regard to deaths following a fall. 

The last short form verdict that is currently proposed is “died from self inflicted injuries but the intention of the deceased was unclear.”  We  agree with this proposal which will no doubt be of help to bereaved families where there is a possibility of suicide but it is far from clear. 

Question 42:

Should coroners be required to return a narrative determination in any case where they are unable to attribute one of these determinations?

Our members have differing views on the use of narrative verdicts.  Some support them, others do not.  What is clear is that if a narrative verdict is to be retained, then adequate training is required of the coroner so that they are clear when such a verdict is appropriate, how to use it and how to direct a jury with regard to drafting a narrative verdict. This is of particular importance in cases involving complex technical evidence.

We note the suggestion that one option is for the coroner, including in jury cases, to complete a related form which provides the nearest equivalent short form verdict in addition to the narrative verdict.  We would agree with such a proposal. 

Question 43:

Should the rules contain something on the availability and use of narrative determinations, and if so what?

See answer to question 42 above. 

Question 44:

We would welcome comments from respondents on any of the issues contained within the Coroners’ Rules 1987 that are likely in substance to be replicated in the new Rules:

We agree with the items set out at paragraph 46 – 63 and have nothing to add. 

Question 45:

Are there any other areas where respondents suggest the chief coroner may consider issuing guidance in relation to the administration and conduct of inquests?

As stated above, we believe that full training and ongoing guidance/support should be given to coroners with regard to the appropriate verdict to be given.

With regard to the conduct of inquests generally, what would be of particular use for solicitors is for the same procedure to be standard across the country rather than for practice to differ widely, as it currently does, from one court to the next.  This is particularly difficult for bereaved families and also for solicitors acting for interested persons who expect consistency of approach. 

Chapter 7:
Appeals and complaints:

Question 46:

Do you agree that the person who wishes to appeal must complete a Notice of Appeal in order for the chief coroner to consider the appeal?

Yes – we would suggest a simple form to be completed for appellants to expand in attached grounds of appeal and to attach documents in support. 

Question 47:

Do you agree that the Notice of Appeal should include declaration that an attempt has been made to resolve the matter informally directly with the coroner of his office?

Yes.

If so, should this also apply where an appeal is about a post mortem and therefore must be made within a very short timescale? 

Yes – there is still a value in attempting to resolve the matter informally even within such short timescale.

Question 48:

Do you agree that the chief coroner may disregard an appeal if he or she decides the appeal is vexatious or frivolous and must document his or her reasons for doing so?

Yes.

Question 49:

Do you agree that the chief coroner will determine the method of considering the appeal – i.e. whether there should be a paper or oral hearing?  

We agree that it is for the chief coroner to determine the method but there should be a section within the appeal form to be completed by the appellants stating which method they would prefer which may then be taken into account by the chief coroner when making his decision as to method of hearing. 

Question 50:

Do you agree the proposed timescale set out for lodging appeals and for the chief coroner to rule on appeals?

We agree with the proposed timescales save for an appeal against a decision not to hold a post mortem or against a second post mortem examination being held.  It is proposed that this time limit should be one working day.  We believe that that is too short to allow a bereaved family to reach a considered decision as to whether or not to appeal; we would propose three working days. 

We note at paragraph 31, that there is provision for the chief coroner to make a costs order.  We would propose that this include an order for the costs of the appellant to be paid. 

Chapter 8:
Training of coroners, their officers and staff:

Question 51:

We would be grateful for views on the tables at paragraph 10 which suggests training for coroners and their officers and staff.  Do you agree with the content of the tables?  Is there anything missing?

Table 1:  Coroners – suggested training should include an understanding of the relevant legislation and case law.  In addition, training in questioning techniques. 

We note that there is no suggestion of ongoing professional development training for coroners other than senior coroners – we would suggest that all coroners be subject to on-going training. 

Question 52:

Should only some training be compulsory – if so what and why?  

The initial training should be compulsory and there should then be an ongoing requirement for a minimum number of hours training per annum to include certain compulsory subjects such as changes in procedure, legislation, case law. 

Question 53:

If compulsory, or part compulsory, should training have to happen before a coroner / officer staff can operate or within a certain period of their beginning, say 3 or 6 months?  Or should only particular duties be exempt until training is received?  

It is certainly preferable that all compulsory training be completed prior to the person beginning their duties.

Question 54:

Should trainees have to complete a certain number of training days per year, or certain modules?  What should the requirement be?

See questions 51 and 52 above – ongoing training should be required.  At this stage, it is difficult to assess the number of modules / hours that would be appropriate. 

Question 55:

If training is compulsory, what might be effective sanctions to ensure completion?

We presume that certainly coroners and their staff will take the requirement for training very seriously – we would therefore suggest self certification on an annual basis. 

Question 56:

What should happen if training is compulsory and someone cannot complete it – because of work commitments, illness or lack of authorisation from managers?

This question seems to be straying from the usual areas for consultation.  However, if it helps, we would propose that a certain timeframe be allowed for the particular individual to complete the training, failing which they will not be authorised to act. 

Question 57:

Assuming full induction has been received, should the minimum number of training days be the same for each category of person to be trained?

It should be the same number of training days dependent upon the type of person i.e. a different number of hours for the coroner as opposed to the coroner’s officer. 

Questions 58 – 66:

There follows a series of questions about how the training should be delivered, by whom and whether it should be residential or e-learning, etc.  We do not believe that as solicitors we are best placed to assist the consultation process by delving into the detail of a training programme as suggested. 

Question 67:

Are there any other issues the chief coroner should consider if drawing up training regulations?

Our only comment would be to ensure consistency across provision of training, consistency across sanctions for failing to complete training and the flexibility to change the training requirements as time progresses.  In the circumstances, the less prescriptive the training requirements, probably the better. 

Chapter 9:
Death registration procedures:

Question 68:

Should an equivalent short death certificate be issued by a registrar of births and deaths free of charge for each death registered in England and Wales.  Please include the reasons for your views. 

We agree that there is a requirement for a short certificate of death, particularly for administrative purposes following a family member’s death.  We also agree that the first copy short death certificate should be provided free of charge and that it is appropriate to charge for subsequent copies, in line with the system for registration of births.  For example, it is for the family of the bereaved to decide as to the number of certificates they require for administrative purposes and to pay for each subsequent copy but the cost should not be prohibitive (i.e. in the region of £2 per copy).

Question 69:

Should a short certificate omit any information about the occupation and other details of the person who has died and the person who has authorised registration of the death?

We note the items in bold that we are asked to consider to be omitted include occupation and address of the deceased, name of spouse/partner; name, address and signature of the person who gave information for the death registration; and date of registration and the signature of the registrar.  We would suggest retaining the address of the deceased and the name of their spouse/partner – otherwise the family member who produces the short death certificate to e.g. a bank may then need to provide further information with regard to evidence of their relationship with the deceased.  We do not believe it is necessary to state the occupation of the deceased.  However, we would suggest that the details of the person giving the information for the death registration and the date and signature of the registrar be retained. 

With regard to short death certificates, we note the proposal to omit the cause of death – this may be problematic.  On the one hand, banks will have no interest in the cause of death.  On the other hand, life assurers certainly will.  In the circumstances, there is likely to be confusion for the family member as to when they should obtain a short death certificate and when they should obtain a full one.  If short death certificates are introduced without including cause of death, then it should be made clear to the person registering the death that they are entitled to one free copy of the full death certificate in addition.  Previous comments apply with regard to obtaining further copies of the full death certificate which should be paid for. 

Birmingham Law Society 

30 June 2010
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