Response of the Birmingham Law Society to the Discussion Paper of the Legal Ombudsman published in September 2010, “Publishing our decisions”

Q1.
Do you agree that these are the right principles to guide us in thinking about publishing decisions?  Please give reasons.

The principles set out in the discussion paper are broadly supported.  The publication of decisions by the Legal Ombudsman (LO) should, in addition to enabling consumers of legal services to make informed decisions, provide guidance to the profession on good practice in client care.  Such guidance might reasonably be expected to increase awareness of some of the pitfalls that beset practitioners and through the LO’s policies in relation to them lead to overall standards improving.  In supporting the principle, the Society prefaces its responses to the remaining questions by stressing that, in the interests of fairness and proportionality, there needs to be a proper balance struck between the concerns and interests of the consumer of legal services and the legal profession.

Q2.
Do you think there is likely to be a potential impact on any particular group of lawyers, or on lawyers who work in specific areas of the law (which might attract more complaints, or potential impact on diversity within the profession)?  Please give your reasons and provide any evidence that you think will help us measure any impact.

The majority of service complaints tend to be generated from specific areas of private client work.  There is an immense diversity of knowledge and sophistication of clients.  Some will be well versed in the instruction and use of lawyers.  Many will not.  In our view the paper correctly identifies those areas of law which are most open to complaint.  They are primarily litigious, often dealing with highly emotive subjects.  Here, when things go wrong and the outcome is not what the client wanted or expected, it is not uncommon for him/her to cast around for someone to blame.  In such circumstances, the lawyer can become all too easy a target.

Certainly in the Birmingham and the West Midlands the areas of law identified in the paper as possibly being most open to complaints are often serviced by sole practitioners or relatively small firms of solicitors who are specialists.  Most are financed in part or wholly from the public purse through legal aid.  These practices will hold contracts which are tightly drawn with protocols to be followed and subject to a regular audit process.  It is submitted that great care needs to be exercised by the LO to avoid any unintended consequences arising out of the publication of complaints which might result in  driving practitioners out of important areas of law upon which society as a whole is heavily dependent .  Not only that, but with the diminishing number of publicly funded contracts there could be the very real risk of compounding what is already a problem with advice deserts in some parts of the country.

Q3.
We have set out five issues that we consider need to be taken into account in developing our approach to the publication of our decisions.  Do you think these are the right issues to consider?

Yes.

Q4.
Do you have any views on how we might approach the first three issues we set out?

Issue 1:  Whether any information is published at all.

If publication of decisions were simply to be limited to complaints that were upheld there is a serious risk of distorting the picture regarding the service that the consumer of legal services might reasonably expect and which the lawyers would be expected to provide.

It is our opinion that the primary purpose of publication is to create through a developing body of decisions a resource which would inform and provide guidance on good practice for consumers and providers of legal services alike.  For lawyers it should prove an invaluable tool for them to hone and improve their client care skills and thus avoid or minimise service failures.  Ideally this is a “win-win” for the consumer and the lawyers.


Issue 2:  The types of cases published.

For the reason stated above (issue 1) all decisions where the LO is called upon to make an adjudication should be published.

Issue 3.
The levels of decision published.

Successfully conciliated complaints should not be published.   There are a wide variety of reasons why a complaint may be resolved by a lawyer providing a voluntary remedy which has nothing to do with the merits of the complaint.  Factors to be taken into account in reaching a decision to conciliate a complaint might include, the maintenance of goodwill with the client, purely commercial considerations such as making an early payment to effect closure or simply to avoid the time and expense of running a rebuttal all the way through the process to a decision of the LO (working up a full answer to a complaint will often involve the lawyer or complaints handling partner in an extensive investigation, if done properly).  Because the existence of these factors would not be apparent from the publication of the outcome it would be impossible to derive any useful information or guidance from them.  Indeed, the publication of conciliated complaints would run the risk of a positively detrimental effect by obscuring some of the messages that the LO would want to reach the public domain and across the profession.
Q5.
Regarding Issue 4, the key question is whether there are advantages in us identifying the lawyer or firm involved.  Do you agree or disagree with this idea?  Please give your reasons and specify any other thoughts you have on how we approach this issue.

During the course of discussing this issue in the paper the LO refers to its responsibility in, “....discharging our duty to provide information which enables the profession to improve its practice.”  We respectfully agree.  However, it is submitted that this objective can be achieved without needing to identify the lawyer or firm.

It seems to be accepted that certain areas of practice are high risk in terms of attracting complaints.  Contentious business is always likely to generate more complaints because there will always be winners and losers.  In such circumstances it is often difficult for the lawyer to manage a client’s expectations.  The scope for misunderstanding or for misinterpretation of advice given to them is great and, as has been pointed out, it is not uncommon for the client to accept that he/she may have brought about or contributed to the result.  The blame game begins. It is not uncommon for the client to be reluctant to accept that he/she may have brought about or contributed to the result.

There is also a small but not insignificant group of clients who cannot be ignored.  Whether deliberately or otherwise they help to create situations where a complaint is likely to arise.  The serial complainant (who will often be found to have been moving his/her problem from one lawyer to another) is a very real problem.

A difficulty, which the paper appears to recognise, is in the interpretation of information identifying lawyers or firms.  A firm specialising in commercial work (often these employ a large number of lawyers, although not always) may attract a handful of complaints over a period but in the context of the number of clients and transactions, the proportion of complaints would be small.  The firm’s reputation and the business is unlikely to be significantly affected.  In contrast other specialists dealing with, say, immigration work or public family law work attracting a similar number of complaints, might find themselves in a very different position.  There may be several reasons for this: for instance, it may be due to one or more of the following:-

· The type of work;

· The sophistication of the market place for the service provided and/or

· The inability to spread the impact of complaints across several areas of work.

Consideration has been given to the question of whether anonymity might be lost after a given number of complaints over a period.  No matter where the line is drawn the possibilities for unfair and potentially discriminatory treatment would seem to preclude such an approach.  However, the LO as the recipient of the complaints is well placed to form a view as to whether there might be some inherent underlying problems with the service being provided such as to give rise to a more general concern.  In those circumstances, there are already avenues open to the LO to bring concerns to the attention of the appropriate regulatory authority.  It is in this way the general public interest can be protected.

Similar considerations arise in relation to the length of time a lawyer or firm’s name, if disclosed, should remain in the public domain.  For example, a single rogue employee in a firm with an otherwise good reputation could do enormous damage in a short space of time.  By simply replacing him or her the problem is likely to be resolved.  It would not be fair for the firm to have to carry the stigma afterwards.  Furthermore, the difficulty again arises as to where the line would be drawn.

The paper considers another possibility of identifying lawyers and firms by name not by reference to the individual case studies or detailed case reports but to accumulated published statistics.  Whilst this might work in the field of financial services with its big players the structure of the legal profession and the diversity of its work is so different that this would serve little or no purpose in providing useful information to consumers.

Q6.
Regarding issue 5, do you have a view on the form of publication?  If so what do you think would be the advantages and disadvantages of the different options we mention?

The principal objective has to be to reduce the number of complaints and to improve the quality of service and the standards of client care.  To this end it is imperative that the published information is put in a readily accessible and digestible form.  This would best be achieved by publishing case studies and summaries clearly setting out the policies and principles underpinning the decision.

Apart from the publication of the  LO’s decisions, it would be useful  to have the raw data analysed by reference to certain areas of work, in the case of solicitors, size of practice, type of complaint and so on.  That will then enable lawyers to draw conclusions about their level of performance and drill down into their own data to determine what they are doing right or where they may be going wrong.

This Society does not accept that the model of the Financial Services Ombudsman (FOS) is appropriate for the LO scheme. Appendix 2 to the paper sets out how other schemes deal with publication.  All but the Surveyors’ Ombudsman are operating in what might loosely be called the public arena.  The size and scale of the businesses falling within the remit of the FOS is entirely different.  With the possible exception of the “magic circle” firms, there is nothing comparable in the legal profession (even they by comparison are small).  Many are sole practitioners (particularly barristers but also many solicitors); most are small firms of fewer than 10 partners.  It is noted that the surveyors’ ombudsman who is dealing with consumers of services in a similarly structured profession and provided almost exclusively in the private client arena “publishes the final decisions of all cases investigated and does not identify the individual firm.”  This accords with the approach this Society would wish to see adopted.

Any analogy with the full publication of the regulatory bodies concerning disciplinary action taken against lawyers is false.  The public interest issues are entirely different, a fact which the paper appears to accept. 
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